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PREFACE

This Code of Practice was prepared in accordance with Article 111 of the
Mental Health (Northern Ireland) Order 1986 by the Department of Health
and Social Services after consulting the Mental Health Commission for
Northern Ireland and such other bodies as appeared to the Department to be
concerned.
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INTRODUCTION

1. INFRODUCTION

Purpose of the Code

11 Article 111 of the Mental Health (Northern Ireland) Order 1986
(referred to throughout the Code as ‘the Order’) requires the Department of
Health and Social Services (the Department) to prepare, and from time to time
revise, a Code of Practice tobe published for the guidance of Health and Social
Services Boards, Board staff and others in respect of various matters dealt
with in the Order. Article 111(1) defines the purpose of the Code as being:

“(a) fortheguidance of medical practitioners, Boards, staff of hospitals and
approved social workers in relation to the admission of patients to
hospitals and the reception of patients into guardianship under this
Order; and

or the guidance of medi ractitioners and members of other

(b) for th idance of medical practiti d bers of oth
professions in relation to the medical treatment of patients suffering
from mental disorder.”

Article 111(2) states:

“The code shall, in particular, specify forms of medical treatment in addition
to any specified by regulations made for the purposes of Article 63 which in
the opinion of the Department give rise to special concern and which should
accordingly not be given by a medical practitioner unless the patient has
consented to the treatment .....”.

Atticle 63 provides that the Department may by regulation specify forms of
treatment requiring both the patient’s consent and a second medical opinion.

1.2 The Order does not impose a legal duty to comply with the Code but
the fact that the Code had not been followed could be referred to in evidence
in legal proceedings.
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13  As required by the Order, the Department will keep the Code under
review and will revise it as appropriate in the light of experience.

Scope of the Code

14  The scope of the Code is prescribed by the provisions of Article 111
of the Order and the guidance it contains does not extend beyond the matters
specified in that Article. The Code is intended to be complementary to the
Order, which should always be referred to for its precise terms; and to the
Guide to the Order published by the Department in 1986 (referred to
throughout the Code as ‘the Guide”).

1.5 The Code does not purport to be all-embracing. Its intention is to
provide guidance in straightforward language on matters of day to day
practice which it would not be appropriate to deal with in primary or
secondary legislation. It offers advice on what is generally agreed to be good
professional practice in relation to the procedures laid down in the Order. The
Department hopes that this will enable members of different professional
groups to work together on practical issues that may straddle professional
boundaries. Itis not concerned with questions of professional judgment which
are more appropriately dealt with in clinical and other text books. The Code
appliestoall patients including those under 18 years. Where specific guidance
in respect of younger patients is considered appropriate this is provided.

References

1.6  Appropriate provisions of the Order and corresponding sections of the
Guide are referred to throughout the Code by Article and paragraph numbers
respectively. All professionals concerned with the operation of the Order
should be familiar with the provisions of the Order and sections of the Guide
relative to their duties and responsibilities. Other legislative provisions
referred to in the text are identified. All references tolegislative provisions are
listed in the Index of Statutory References.

1.7  References to “Forms” are references to the forms prescribed by
Regulation 7 of the Mental Health (Nurses, Guardianship, Consent to Treat-
ment and Prescribed Forms) Regulations (Northern Ireland) 1986 asamended
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INTRODUCTION

by the Mental Health (Nurses, Guardianship, Consent to Treatment and
Prescribed Forms)(Amendment) Regulations (Northern Ireland) 1992. A
complete set of the forms is also contained in Appendix 1 to the Guide.

Principles

1.8  The Code must be read with regard to the broad principles that people
suffering from mental disorder should:

- be treated and cared for in such a way as to maintain their dignity;

- receive respect for and consideration of their individual qualities
and background - social, cultural, and religious;

- have their needs taken fully into account notwithstanding the fact
that, within available resources, it may not always be practicable to
meet them;

- Teceive any necessary treatment or care with the least degree of
control and segregation consistent with their safety and the safety
of others;

- be discharged from any form of constraint or control to which they
are subject under the Order immediately this is no longer necessary;

- be treated or cared for in such a way as to promote their self-
determination and encourage personal responsibility to the greatest
possible degree consistent with their needs, wishes and abilities.

1.9  This means, in particular, that all individuals should be as fully
involved as practicable, consistent with their needs and wishes, in the
formulation and delivery of their care and treatment. They should be informed
about the nature, purpose and likely outcome of any proposed treatment. This
applies equally to young patients and to patients who are receiving care or
treatment on a compulsory basis. Where physical difficulties such as hearing
impairment impede such involvement, reasonable steps should be taken to
attempt to overcome them. It means that patients should have their legal rights
drawn to their attention, consistent with their capacity to understand them.
Where they cannot understand, their rights should be explained to their carers,
relatives or friends as appropriate. Finally, it means that, when treatment or
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INTRODUCTION

care is provided in conditions of security, patients should be subject only to
the level of security appropriate to their individual needs and only for solong
as it is required.

Definitions

1.10 The Order makes provision with respect to the detention, guardian-
ship, care and treatment of patients suffering from mental disorder. “Mental
disorder” and related expressions are defined in Article 3 for the purposes of
the Order. The definitions are not meant to delimit psychiatric practice outside
the terms of the Order. For example, the exclusions in Article 3(2) mean that
a person cannot be compulsorily admitted to hospital under the terms of the
Order by reason only of personality disorder (paragraph 14 of the Guide) but
that does not mean that someone with personality disorder may not be offered
hospital admission for assessment and treatment on a voluntary basis.

1.11 Itis not obligatory for the expression “mental disorder” to be used in
psychiatric practice only in accordance with the legal definition. To avoid
confusion, however, itis generally better to use some other term for conditions
which fall outside this definition.

1.12 “Mental disorder” is defined in Article 3 as meaning “mental illness,
mental handicap and any other disorder or disability of mind”. “Mental
illness” and “mental handicap” are then defined individually. The great
majority of cases to which the Order applies will fall into one or other of these
categories. There may occasionally be a case to which the Order should apply
and which falls within the general definition, but which may not exactly fit the
definition of either “mental illness” or “mental handicap”. An example would
be a person who had sustained brain damage in adult life causing a disability
similar to that defined within “severe mental handicap” and who satisfied the
other criteria of the Order. In such a case, the apparent severe mental handicap
is not strictly speaking “a state of arrested or incomplete development of
mind”. The effect of including “any other disorder or disability of mind” in
the general definition of “mental disorder” is to avoid semantic difficulties of
this kind when cases, which properly and necessarily fall within the terms of
the Order, are being considered. This does not mean that all patients with brain
damage should be treated or managed within a particular regime. Brain
damage does not always cause intellectual impairment: it can result in various
forms of mental disturbance. The nature of the mental disorder will determine
the appropriate regime of treatment or management.

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2854 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002855

INTRODUCTION

1.13  The definitions of “severe mental handicap” and “severe mental
impairment” include the term “severe impairment of intelligence and social
functioning”. That is not meant to restrict these definitions to persons whose
intelligence level as measured by psychological tests falls below a particular
figure. Assessment should take into account the total impairment both of
intelligence and of social functioning,

114 The English and Scottish legislation contain definitions of “mental
disorder” which are broadly compatible, but not identical, with those in the
Order and with each other. The definition in the Mental Health Act 1983
includes “psychopathic disorder”; the Mental Health (Scotland) Act 1984
does not define “mental illness” in detail.

1.15 Article 2 of the Order defines “patient” as a person suffering or
appearing to be suffering from mental disorder. The word “patient” should be
given the same interpretation in the Code.

Expressions used in the Code

1.16 Medical practitioners appointed by the Mental Health Commission for
the purposes of Part II of the Order and Part IV of the Order are commonly
known as Part II and Part IV doctors respectively and are referred to as such
throughout the Code. )

1.17 The responsible medical officer (RMO) is the Part II doctor in charge
of the patient’s assessment or treatment (or who provides certain medical
recommendations required by the Order for the purposes of guardianship).

1.18 Approved social workers (ASWs) are social workers specially trained
in dealing with persons who are suffering from mental disorder and appointed
by a Board to act as an ASW for the purposes of the Order.

119  The glossary defines some of the expressions and words used in the
Code.

1.20  Solely to facilitate drafting, the male gender has been used throughout
the Code, but the gnidance it contains inits references to patients, professional
staff and others applies equally to both males and females.
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COMPULSORY ADMISSION TO HOSPITAL FOR ASSESSMENT

2, COMPULSORY ADMISSION TO HOSPITAL FOR ASSESSMENT

Introduction

2.1  Part II of the Order sets out the circumstances in which, and the
procedures through which, mentally disordered persons can be compulsorily
admitted to and detained in hospital. It does not, however, deal with admis-
sions through the Courts or transfers from prisons or remand centres, which
are covered in Part II1.

22  The Order makes a very clear distinction between admission to
hospital for assessment and detention in hospital for treatment. The distinc-
tion is emphasised by the fact that where the assessment is not followed by
detention for treatment the assessment period can be disregarded for certain
purposes (Article 10 and paragraph 45 of the Guide).

23  The admission for assessment procedure is initiated by the applicant
with the support of a medical recommendation. The procedure is laid down
in Articles 4 to 8 of the Order and explained in paragraphs 18 to 24 of the
Guide. Detention for treatment is initiated by a Part I doctor on completion
of the assessment process, and the criteria are stringent. The procedure is laid
down in Articles 12 and 13 of the Order and explained in paragraphs 46 to 50
of the Guide.

Application for admission for assessment

24  The application, founded on a medical recommendation, is central to
the admission for assessment procedure. Applications and medical recom-
mendations must be made on the appropriate prescribed forms, and care must
be taken to ensure that these are completed correctly. While inaccuracies may
be subsequently corrected, any significant irregularity in the documentation
may invalidate the authority to admit the patient (Article 11). The scrutiny and
amendment of documents is dealt with in paragraphs 2.52 to 2.56 of the Code.
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25  Itis good practice for the professionals involved in the application for
admission to be present at the same time (although it may be advantageous for
each to interview the patient separately). Everyone involved should be aware
of the need to provide mutual support. They should also, where there is a risk
of the patient causing serious physical harm, consider calling for police
assistance and should know how to use that assistance to minimise the risk of
violence.

26  Good communication with the patient is essential. In particular:

-where the patient has difficulty either in hearing or speaking, or does
notspeak English, the assistance of staff with specialist communica-
tion skills, such as professional interpreters, should be considered;

- the potential disadvantages of a patient’s relative being asked to
interpret should be borne in mind;

- where the patient is still unwilling or unable to communicate
adequately (despite assistance from interpreters) the decision to
proceed will have to be based on whatever information can be
obtained from other sources;

- it is mot desirable for a patient to be interviewed through a closed
door or window except where this is necessary to avoid serious risk
toother people. Where there is no immediate risk of physical danger
to the patient or to others, powers in the Order to secure access
(Article 129) should be considered;

- where the patient is under the effects of sedative medication, or the
short-term effects of drugs or alcohol, the interview should be post-
poned, unless it is not possible because of the patient’s disturbed
behaviour and the urgency of the case. If it is not realistic to wait,
the decision to proceed with the application will have to be based
on whatever information can be obtained from all reliable sources;

- the patient should ordinarily be given the opportunity of being in-
terviewed in private, but, if there is a risk of physical violence, the
doctor and the applicant can insist on another person being present.
1f the patient would like another person (for example a friend) to be
with him during the interview and any subsequent action which
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COMPULSORY ADMISSION TO HOSPITAL FOR ASSESSMENT

may be taken, he should be assisted in securing that person’s
attendance unless the urgency of the case or some other proper
reason makes it inappropriate to do so .

Choice of applicant

2.7  Application for admission to hospital for assessment may be made by:
- the patient’s nearest relative (Article 5(1)(a));
- an ASW (Article 5(1)(b)); or

-aperson appointed by the County Court to act as the nearest relative
(Article 36).

The nearest relative

2.8  The nearest relative is defined in Article 32 of the Order by reference
toalistof relationships in paragraph (1) of that Article, a caring relative taking
priority over a non-caring relative (whatever his position on the list). Guid-
ance on how the nearest relative is determined is set out in paragraphs 110 to
112 of the Guide and on the back of the application form (Form 1). He has an
important part to play in the application to admit to hospital even if he is not
the applicant. He is normally the person who is closest to the patient and will
usually be aware of the circumstances surrounding the possible need for
admission.

2.9  The doctor should ensure that the nearest relative is aware that he can
ask foran ASW to consider making the application. Where the nearest relative
is proposing to act as the applicant, the professionals involved in the case
should offer him any assistance or advice required. That advice should
include such elements of the guidance for ASWs in paragraphs 2.13 to 2.20
of the Code as are appropriate. The nearest relative should also be made aware
of the relevant form (Form 1) and how it should be completed. Alternatives
to compulsory admission, such as volintary admission, guardianship, or
continuing medical, nursing and social work help outside hospital, should be
discussed with him.

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2858 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002859

COMPULSORY ADMISSION TO HOSPITAL FOR ASSESSMENT

2.10 There will, of course, be occasions when the nearest relative does not
wish, or is unable, to make the application. Applying for admission at a time
of crisis can be a stressful experience. On occasions an application by the
nearest relative may be regarded by the patient as rejection by his family.
Where the nearest relative is reluctant to initiate the application procedure, the
doctorshould consult the ASW and explain, to the nearestrelative, the ASW’s
power to make an application. '

211 ASWs are qualified to address these relationship and procedural
issues. Their role is described more fully below. It is envisaged that, in many
cases, the pearest relative will continue to play a significant part in the
application process, even where the ASW acts as applicant. However, a
nearest relative should not be forced to make an application for admission
under the Order because of a delay in obtaining the services of an ASW.

2.12 Boards should aim to provide a 24 hour ASW service. They should
issue guidance to ASWs on:

-whatamountsto a“request” toconsider application from the nearest
relative;

- how to respond to repeated requests where the condition of the
patient has not changed significantly;

- how to respond to a request made on behalf of a nearest relative
by a GP or other professional whether employed in the statutory or
voluntary sector.

ASW responsibilities

213 Atticle 40 of the Order places a duty on the ASW to make an
application where he is satisfied that an application ought to be made and that
it is necessary or proper for the application to be made by him. The practical
guidance in this part of the Code applies where the ASW is acting under
Article 40 but is generally applicable where he is considering an application
at the request of the nearest relative.

2.14 To satisfy himself that it is necessary and proper for an application to
be made the ASW should interview the patient in person. At the start of the
interview he should identify himself to the patient and to members of the
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family and other professionals present; explain in clear terms his role and the
purpose of his visit; and check that the other professionals have explained

- theirroles. ASWs should at all times carry documents identifying themselves
as ASWs,

2.15 Paragraph 120 of the Guide gives details of certain requirements in the
interview. The general guidance given in paragraph 2.5 of the Code should
also be observed.

2.16 The ASW must attempt to identify the patient’s nearest relative and
ensure that his statutory obligations to the nearest relative are fulfilled. In
addition, the ASW should where possible -

a. ascertain the nearest relative’s views about the patient’s needs and
his (the relative’s) own needs in relation to the patient; and

b. inform the nearest relative of the reasons for considering an
application for admission under the Order and the effects of
making such an application.

2.17 I the nearest relative objects to an application being made and the
ASW wishes to proceed with the application, he must consult a second ASW
before he makes the application (Article 5(4)). The second ASW should
interview the patient and record his conclusions. If after consultation the first
ASW decides to proceed, he must record the nearest relative’s objection on
the application for assessment. Alternatively he may apply to the County
Court to have an acting nearest relative appointed on the grounds that the

nearest relative has unreasonably objected to the making of an application
(Article 36(3)(c)).

2.18 The ASW should take into account any wishes expressed to him by
relatives of the patient and any other relevant circumstances when deciding
whether ornot to make an application (Article 40(1)(b)). It will be appropriate

in certain cases to have regard to any views expressed by particularly close
friends.

2.19 The ASW should consult the doctor in attendance and whenever
possible other professionals who have been involved with the patient’s care,
for example home care staff, community psychiatric nurses (CPNs) or
community mental handicap nurses (CMHNS).

10
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220 Whenthe ASW has decided whether or not he will make an application
for admission, he should tell (giving the reason):

- the patient;
- the patient’s nearest relative (whenever possible); and
- the doctor(s) involved in the assessment.

Indeed, since the application must be founded on a medical recommendation,
it is good practice for both the doctor and the ASW to be present at the same
time, although they may wish to interview the patient separately.

Medical recommendation

221 The doctor providing the medical recommendation must have exam-
ined the patient within the previous 2 days (Atrticle 6). He should, if at all
possible, be someone who already knows the patient, and normally the
patient’s own GP would be the first choice. A partner or locum is not barred
from providing the recommendation. A doctor on the staff of the hospital to
which the patient is to be admitted cannot provide the recommendation except
in a case of urgent necessity (Article 6(c)).

222  The criteria for application and medical recommendation for admis-

sion for assessment are set out in Article 4(2) and (3) of the Order. Article 4(2)

provides that an application may be made in respect of a patient on the grounds
that -

“(a)he is suffering from mental disorder of a nature or degree which
warrants his detention in a hospital ....; and

(b) failure to detain him would create a substantial likelihood of
serious physical harm to himself or to other persons.”

Article 4(3) of the Order provides that an application must be founded on a
medical recommendation which includes -

(2) astatement that, in the opinion of the recommending doctor, the
grounds set out in Article 2(a) and (b) apply;

11
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(b) the grounds, including a clinical description of the mental condi-
tion, for his opinion that the detention is warranted; and

(c) the evidence for his opinion that failure to detain the patient
would create a substantial likelihood of serious physical harm.

Article 2(4) and paragraphs 23 and 24 of the Guide specify the evidence which
can be used in determining that there is a substantial likelihood of serious
physical harm to himself or to other persons. The assessment of a patient may
legitimately involve consideration of any prognosis of future deterioration of
the patient’s mental health and the known history of his mental disorder.
Some examples of what may be considered in assessing the nature of the
serious physical harm are:

- uncontrolled over-activity likely to lead to exhaustion;

- gross neglect of hygiene and personal safety which would create a
hazard to the patient or others;

- serious and protracted neglect of diet which would lead to malnu-
trition;

- disinhibited behaviour likely eventually to lead to serious physical
harm to the patient, his family or other persons.

223 TItwill be seen that the doctor’s responsibility goes beyond diagnostic
assessment and includes assessment of the need for detention in hospital. In
this he should co-operate with the applicant and consider both the need for
detention and the possibility of alternative measures and how they might be
taken. When the applicant is the nearest relative, the doctor should advise him
that he can discuss the position with an ASW,

2.24 The doctor should specifically address the legal criteria for admission
under the Order and set out in his recommendation those aspects of the
patient’s symptoms and behaviour which satisfy the criteria.
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2.25 Ifanapplication for assessment is to be made the doctor should contact
medical staff in the hospital to which the patient is to be admitted, to discuss
any possible difficulties or uncertainties about admission, ensure that a bed
will be available and advise of the anticipated time of arrival of the patient at
the hospital.

The application

2.26 The application is made on Form 1 by the nearest relative or Form 2
by the ASW, and the doctor’s medical recommendation is made on Form 3.
As the application must be founded on and accompanied by a medical
recommendation, it follows that the doctor should give Form 3 to the
applicant. It is important that the correct forms are used and that they are

properly completed. Otherwise the receiving hospital may be unable to accept
the patient.

Alternatives to application for admission

2.27 Before making a recommendation or proceeding with an application
the professionals involved should consider what is needed for the patient’s
care and protection and (where this applies) for the protection of others. All
reasonable options should be considered. Where admission is necessary,
generally speaking voluntary admission is to be preferred to compulsory
admission under Part II of the Order. But compulsory admission should be
considered where the patient’s current mental state, together with reliable
evidence of past experience, indicates a strong likelihood that he will change
his mind about voluntary admission, prior to his actual admission to hospital,
with a resulting risk to health and safety.

228 Ifitisdecided not to apply for admission, the professionals concerned
should decide what action is needed to meet the patient’s needs, including the
possible provision of other health and social services, and should decide how
to implement that action. Other professionals concerned with the patient’s
care should be fully involved in the taking of such decisions, notably the CPN
or CMHN. The professionals should ensure that they, the patient, and (with
the patient’s consent) the nearest relative and any other closely connected
relatives, have a clear understanding of any alternative arrangements and who
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will be responsible for ensuring that they are put in place. Such arrangements
should be recorded in writing and copies made available to all those who need
them, subject to the patient’s right to confidentiality.

2.29 The ASW should discuss with the patient’s nearest relative the reasons
for not making an application. The ASW should advise the nearest relative of
his rights to apply and suggest that he consult the doctor if he wishes to
consider this alternative. Where the ASW hasbeen acting at the request of the
nearest relative he must give that relative a written statement of the reasons
for not applying for the patient’s admission (Article 40(4)). The statement
should contain sufficient details to enable the nearest relative to understand
the decision whilst at the same time preserving the patient’s right to confiden-
tiality. A copy of the statement should be retained by the ASW.

Disagreements

2.30  For an application for assessment to succeed there must be agreement
between the applicant and the doctor. Where this is difficult to achieve,
consultation with colleagues should be considered, including CPNs, CMHNs
and other community care staff, Where there is an unresolved dispute about
an application it is essential that the professionals do not abandon the patient
and his family. They should explore and determine an alternative plan and
ensure that the family is kept informed. Such a plan should identify a named
professional who will have responsibility for ensuring its implementation. It
should be recorded in writing and copies made available to all those who need
them, subject to the needs of confidentiality.

Admission of children and young persons under the age of 18 years

231  Part II of the Order applies equally to children and young persons
under the age of 18 years. There are, however, a number of issues of particular
importance which should be considered when persons under the age of 18
years are admitted to hospital whether on a voluntary basis or on foot of an
application for assessment.

2.32  Practice for this age group should be guided by the following princi-
ples:

- young people should be kept as fully informed as possible about
their care and treatment; their views and wishes must always be
taken into account;

14
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- unless statute specifically overrides, young people should be
regarded as having the right to make their own decisions (and in
particular treatment decisions) when they have sufficient “under
standing and intelligence”;

- any intervention in the life of a young person, considered necessary
by reason of their mental disorder, should be the least restrictive
possible and result in the least possible segregation from family,
friends, community and school.

2.33  Thelegal framework governing the admission to hospital (and treat-
ment) of young people under the age of 18 years (and in particular those under
the age of 16 years) is complex and it is the responsibility of all professionals
and the Boards to ensure that there is sufficient guidance available to those
responsible for the care of children and young people.

234  Whenever the admission to hospital (and care and treatment in
hospital) of somebody under the age of 16 years is being considered, the
following questions (amongst many others) need to be asked:

-who is legally responsible for decisions affecting the child, and who
has the authority to make such decisions? Those assuming profes-
sional responsibility for the care of a child or young person should
alwaysrequest copies of any statutory orders (wardship, care order,
custody order, guardianship order, access arrangements, etc) for
reference on the ward;

- if the child is in the custody of parents who are separated, which
parent has custody, or is the custody shared?;

-what is the capability of the child to make his own decisions in terms
of emotional maturity, intellectual capacity and psychological
state?

2.35 Parents or guardians may arrange for the admission of children under
the age of 16 years to hospital as voluntary patients. Where a doctor
concludes, however, that a child under the age of 16 years has the capacity to
make such a decision for himself, the child should not be admitted against his
will. Where a child is willing to be admitted, but his parents (or guardian)
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object, their views should be accorded serious consideration and given due
weight. It should be remembered that recourse to law to stop such an
admission could be sought. Anyone aged 16 to 18 years who is “capable of
expressing his own wishes” can admit or discharge himself as a voluntary
patient to or from hospital, irrespective of the wishes of his parents or
guardian.

236 It is always preferable for children and young people admitted to
hospital to be accommodated with others of their own age group in children’s
Wwards or adolescents’ units, separate from adults. If, exceptionally, this is not
practicable, discrete accommodation in an adult ward, with facilities appro-
priate to the needs of children and young people, offers the most satisfactory
solution.

Conveyance to hospital

2.37 A duly made application for assessment is sufficient authority for the
patient to be conveyed to hospital by the applicant, by a person authorised by
him, or by the responsible Board if it is requested to do so by the applicant in
a case of difficulty (Article 8(1)). The patient must be admitted to hospital
within 2 days, or such longer period not exceeding 14 days as a Part II doctor
may certify on Form 4 in exceptional circumstances (Article 8(1) and
paragraph 26 of the Guide).

238 While being conveyed to hospital the patient is deemed to be in legal
custody (Article 131(1)). Should the patient escape while being conveyed to
hospital, he may be retaken, and conveyed to the hospital within the time
permitted for his admission, by the person who had custody of him immedj-
ately before the escape, or any constable or ASW (Article 132(1)).

Conveyance by the nearest relative

239  Where the nearest relative is the applicant he should be advised that the
assistance of an ASW in conveying the patient to hospital is available on
request. Where the nearest relative as the applicant intends to exercise his
authority himself, or to authorise some other person unfamiliar with admis-
sion procedures to convey the patient, the doctor and other professionals
involved in the case should offer him any advice and assistance required. That
advice should include the guidance for ASWs set out in the following
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paragraphs. Where the patient is to be conveyed to hospital by ambulance, the
doctor should make the necessary arrangements and explain them to the
nearest relative.

Conveyance by the ASW

240 Where an ASW is the applicant, has been asked by the nearest relative
for assistance or has been appointed by the Board to exercise its duty in a case
of difficulty to convey the patient to hospital, the ASW has a professional
responsibility for ensuring that all the necessary arrangements are made for
the patient’s conveyance to hospital and that the patient is properly admitted
to the hospital. In planning the patient’s conveyance to hospital the ASW
should, whilst ensuring that the legalities are observed, favour the most
humane and least threatening mode of transport consistent with the needs and
the safety of the patient and his escort. Where the decision is that the patient
should be conveyed to hospital by ambulance the doctor will normally make
the necessary arrangements.

241 The ASW is permitted to delegate the task of conveying the patient to
another person (eg ambulance personnel or possibly the police). The ASW is,
however, ultimately responsible for ensuring that the patient is conveyed in
a lawful and humane manner and should be ready to give the necessary
guidance to those asked to assist.

242 Itwill oftenbe best to convey the patient by ambulance. The ASW will
need to decide if he should accompany the patient. If the patient would prefer
to be accompanied by another professional (perhaps better known to him) or
by a responsible relative, the ASW may ask that person to escort the patient,
provided he is satisfied that in doing so he is not increasing the risk of harm
to the patient or others.

2.43 The patient should not be conveyed to hospital by car unless the ASW
is satisfied the patient will not endanger himself or others on the journey.
There should always be an escort for the patient other than the driver.

2.44  Ifthe patient is likely to be violent or dangerous, the police should be
asked to help. Such a patient should never be conveyed by private car. Where
possible an ambulance should be used, or failing that, a police vehicle.
Although the police may have to exercise their duty to protect persons or
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property while the patient is being conveyed, they should, where this is not
inconsistent with their duty, comply with any directions or guidance givenby
the ASW.

245 The ASW should inform the receiving hospital, giving the likely time
of arrival, to ensure that the patient is expected and that arrangements have
been made for his acceptance and for receiving the admission documents.

246 The ASW must ensure that the admission documents arrive at the
receiving hospital at the same time as the patient. If the ASW is not travelling
in the same vehicle as the patient, the documents shouldbe given to the person
authorised to convey the patient with instructions for them to be presented on
arrival at the hospital to the nurse in charge of the ward into which the patient
is to be admitted.

247 If the ASW is not travelling with the patient, he should arrive at the
hospital at the same time as the patient or as soon as possible afterwards. He
should ensure that the admission documents have been delivered, that the
admission of the patient is under way and that any relevant information in his
possession is passed to appropriate personnel in the hospital. He should
remain in the hospital until the patient has been medically examined.

2.48 Where a patient is admitted for assessment on the application of an
ASW who has not consulted the patient’s nearest relative, the ASW must
inform the nearest relative as soon as is practicable (Article 5(5)). Where a
patient who is subject to guardianship under the Order is admitted for
assessment, the Board must inform the guardian as soon as is practicable
(Article 8(3)).

249 A patient who has been sedated for the purpose of being conveyed
to hospital should be accompanied by a nurse, doctor or ambulance person
who is sufficiently skilled in resuscitation techniques and the observation of
drowsy or comatose patients.
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Role of the responsible Board

2.50  Under Article 8(1)(b) of the Order it is a Board’s responsibility to
convey a patient to hospital in a case of difficulty. To meet such cases Boards
should, in conjunction with other authorities likely to be involved in convey-
ing patients to hospital (eg the police), prepare joint guidance on policy and
procedures including:

- a clear statement of the roles and obligations of each authority and
its personnel;

- the form of any authorisation to be given by the ASW to others to
convey the patient to hospital; and

- guidance to personnel as to their powers in relation to conveying
patients to hospital.
Admission Procedures
2.51 Avalid application for assessment constitutes authority for the patient
not only to be conveyed to hospital but also to be detained there for the
purposes of a medical examination (a report of which should be sent to the
responsible Board) and of subsequent assessment (Articles 8(2) and 9). The

essential procedures to be followed on the patient’s arrival at hospital are:

- receipt and scrutiny of the application and medical recommenda-
tion;

- acceptance and medical examination of the patient;

- notification of the application and detention for assessment to the
Board and the Mental Health Commission.

Proper procedures should be applied for the care of patients’ property on
admission to hospital.
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Receipt and scrutiny of documents

252 General Managers are ultimately responsible for establishing the
validity of a duly completed application for assessment as authority to detain
a patient for medical examination and assessment. They should formally
delegate this responsibility to officers who will receive the patient. Normally
this duty will fall to the nurse in charge of the ward or unit.

2.53  Responsibility for receiving the patient and checking the application
must be assumed by a first level nurse registered in the Register of Nurses,
Midwives and Health Visitors in accordance with Regulation 3 of the Mental
Health (Nurses, Guardianship, Consent to Treatment and Prescribed Forms)
Regulations (Northern Ireland) 1986 (that is, a first level nurse trained in the
nursing of persons suffering from mental illness or mental handicap).

2.54 The receiving officer should have delegated authority to ensure that
the documents are in order. He should be familiar with the requirements of the
Order and be able to refer to an authorised administrative officer in any case
where there is doubt about the validity of the documents. Both the receiving
officer and the administrative officer should understand what errors can
propetly be corrected in accordance with Article 11 of the Order (paragraph
2.62 of the Code). This subject is covered in paragraphs 34 to 44 of the Guide.

2.55 Medical recommendations should be examined at the same time as the
application. They must be scrutinised to ensure that they show sufficient legal
grounds for detention. The clinical description of the patient’s mental condi-
tion should include a description of his symptoms and of his behaviour, not
merely a diagnostic classification. The receiving officer should have ready
access to a hospital doctor with delegated responsibility who is familiar with
the requirements of the Order and be able to refer to the doctor in any case
where there is uncertainty about the medical recommendation accompanying
the application for assessment. The doctor making the recommendation will
havebeen in touch witha hospital doctor to arrange for the patient’s reception,
and that hospital doctor should have advised the receiving officer that the
patient is to be admitted and have explained the medical grounds for the
recommendation. Ideally he should be the hospital doctor to whom the nurse
can refer queries about the medical recommendation. If he will not be that
doctor, he should brief colleagues to whom such reference may be made, in
anticipation of the arrival at hospital of the patient and the documents. Itwould
be advantageous, when contacting the hospital, for the doctor recommending
admission to speak to the doctor who will examine the patient on arrival,
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2.56 'When the patient is being admitted on the application of an ASW, the
person receiving the admission documents should check their accuracy with
the ASW.

Medical examination on arrival

2.57 The patient must be medically examined immediately on arrival at the
hospital by the RMO, another Part II doctor, or any other doctor on the staff
of the hospital (Article 9). The examining doctor should preferably have
discussed the case beforehand with the doctor who made the recommendation
for admission. Failing this the examining doctor should seek all relevant
information from the hospital doctor contacted by the doctor who made the
recommendation. This should reduce the likelihood of disagreement on the
need to admit the patient for assessment.

2.58 The examining doctor must report the result of his examination to the
Board on Form 7 whether his opinion be that the patient should be detained
in hospital for assessment, should remain in hospital on a voluntary basis or
should not remain in hospital. The patient may be detained for up to 7 days on
the opinion of the RMO or another Part IT doctor. On the opinion of any other
doctor the patient may be detained for a period of up to 48 hours during which
he must be examined by the RMO or other Part I doctor who must report to
the Board on Form 8. If the examining doctor forms the opinion that detention
should continue the patient may be detained for up to 7 days from the date of
the first examination. Either way the assessment period cannot exceed 7 days
without a further examination. If within the 7 day period a Part II doctor
examines the patient and reports to the Board on Form 9, the assessment
period may be extended for a further 7 days after the expiration of the first 7
day period. In no circumstances can a patient be detained more than 14 days
for assessment.

2.59 Where a patient has been admitted for assessment on the application
of his nearest relative the responsible Board must arrange for a social worker
to interview the patient and report on the patient’s social circumstances to the
RMO (Atrticle 5(6)). The RMO should take the social worker’s report into
account when making his assessment. It is imperative therefore that the report
should be available to the RMO as soon as possible within the assessment
period.
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2.60 The purpose of the application for admission is to permit a comprehen-
sive assessment of the patient to be made in hospital and a decision as to the
need for further detention for treatment to be taken on the strength of that
assessment. There are obvious objections to anticipating the outcome of the
assessment process. A decision to reject the application on examination of the
patient on arrival should not, therefore, be taken lightly. Such a decision
should only be taken on the judgment of a Part II doctor normally after
consultation with, and, if possible the agreement of, the doctor who made the
recommendation for admission. An examining doctor who is not a Part I
doctor should, therefore, before taking such a decision, consult a Part I
doctor. The examining doctor should arrange for the doctor who made the
recommendation for admission and the applicant to be informed by letter
where the patient is to be detained for assessment or to remain in hospital as
avoluntary patient. Where the decision is that the patient should be discharged
the examining doctor should immediately inform the doctor who made the
application and the latter should, with the other professionals concemned,
decide what action is needed to meet the patient’s needs, including the
possible provision of other health and social services, and decide how to
implement that action.

Notifications to Board and Mental Health Commission

2.61 Avalid application is authority for the responsible Board to detain the
patient in hospital for assessment. Once the hospital has admitted a patient for
examination a copy of the application (Form 1 or Form 2) and the medical
recommendation (Form 3) should be forwarded to the Board which should
immediately send copies to the Mental Health Commission. The examining
doctor’s report (Form 7) should also, whatever the outcome of his examina-
tion, be forwarded to the Board on completion and copied immediately by the
Board to the Commission. Any subsequent reports relating to detention for
assessment (Forms 8 or 9) should be forwarded on completion to the Board
and immediately copied by the Board to the Commission, as should a eport
on Form 10 relating to detention for treatment (paragraph 2.63 of the Code).

Rectification of applications, recommendations and reports
2.62 Article 11 of the Order provides that an application for assessment,

medical recommendation or examining doctor’s report found within 14 days
of admission to be incorrect or defective, may be corrected within the 14 days.
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Where a medical recommendation or report is deemed insufficient to warrant

detention the applicant should be informed. Article Il provides that in such
circumstances the recommendation or report shall be disregarded but the
application shall be deemed to be sufficient if a fresh recommendation or
report complying with the provisions of the Order is furnished to the Board.
The Mental Health Commission must be informed of any alterations made
and sent a copy of any substitution furnished. The authorised administrative
officer (paragraph 2.54 of the Code) should ensure that any such corrections
are made as required by, and in accordance with, Article 11 of the Order
(paragraphs 34 to 44 of the Guide).

Detention for treatment

2.63 The RMO, or another Part II doctor in the absence of the RMO, must
examine the patient before the end of the initial 7 day assessment period. If
the examining doctor decides that further detention is not necessary the
patient will either remain in hospital voluntarily or be discharged. If the doctor
decides that the patient should be detained for a further period, that period will
commence after the expiry of the first period (Article 9(8)). The patient must
be re-examined before the end of the second period. If the examining doctor
is then of the opinion that the patient should be detained for treatment, and the
criteria of Article 12(1) of the Order are satisfied, the doctor must report to the
Board on Form 10 .

Detention of a voluntary patient already in hospital

2.64 Article 7 of the Order provides that an application for assessment may
be made in respect of a hospital in-patient who is not liable to be detained
under the Order, where it appears to a medical practitioner on the staff of the
hospital that an application ought to be made. In effect this allows a patient
to be held for up to 48 hours to allow the application to be made.

2.65 Where a doctor is of the opinion that an application for assessment
ought to be made in respect of a patient already in hospital including a general
hospital (but not an out-patient or someone attending an accident and
emergency department) the doctor should, when appropriate, complete Form
5 recording his reasons. Use should only be made of this provision, and Form
5 should only be completed, where there is a possibility that the patient could
seek to leave hospital before an application can be made. The Form should not
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be completed unless at the time there is a genuine intention on the part of the
doctor that an application for assessment should be made (paragraph 2.70 of the
Code). Once Form 5 has been completed the patient can be held in the hospital
for up to 48 hours to permit that to be done. An application for assessment in
respect of a voluntary patient may, of course, be made in the normal way without
resort to Article 7 of the Order and completion of Form 5.

Nurse’s holding power

2.66 A doctor may not always be immediately available when a voluntary
patient, undergoing treatment for mental disorder, secks to leave hospital and
cannot be persuaded to stay. In such circumstances, an appropriately qualified
nurse may exercise a holding power (provision for which is made in Article 7(3)
of the Order) to detain the patient where the nurse is of the opinion that :

- an application for assessment ought to be made in respect of the
patient; and

- it is not practicable to secure the immediate attendance of a doctor,

The holding power may be exercised by a first level nurse registered in the
Register of Nurses, Midwives and Health Visitors in accordance with Regula-
tion 3 of the Mental Health (Nurses, Guardianship, Consent to Treatment and
Prescribed Forms) Regulations (Northern Ireland) 1986 (that is, a first level
nurse trained in the nursing of persons suffering from mental illness or mental
handicap).

2.67 A suitably qualified nurse should be on all wards where there is a
possibility of the nurse’s holding power being used. This is most likely to occur
on acute admission wards and wards where there are severely disturbed
patients. Hospital management should assess the potential for its use elsewhere
in the hospital and ensure that appropriate arrangements are in place for a
suitably qualified nurse to be available. Clear procedural guidelines should be
available to all staff in these settings.
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2.68 The decision to exercise the holding power is at the personal discre-
tion of the nurse. He cannot be instructed to exercise this power by anyone
else. Before using the power the nurse should assess:

a. the likely arrival time of the doctor as against the likely intention of
the patient to leave. Most patients who express a wish to leave
hospital can be persuaded to wait until a doctor arrives, to discuss
the matter further. Where this is not possible the nurse must try to
predict the impact of any delay upon the patient; and

b. the consequences of a patient leaving hospital immediately includ-
ing the harm that might occur to the patient or others taking into
account:

- what the patient says he will do and his known history;

- the likelihood of the patient committing suicide;

- the patient’s current behaviour and in particular any changes from
usual behaviour;

- the likelihood of the patient behaving in a violent manner;

- the availability of appropriate accommodation and support in the
home;

- any recently received messages from relatives or friends;

- any recent disturbance on the ward (which may or may not have
involved the patient);

- any relevant involvement of other patients;

- any relevant information from other members of the multi-
disciplinary team.

2.69 The nurse must record, on Form 6, his opinion that an application for
assessment ought to be made. The reasons for invoking the holding power
should be entered in the patient’s nursing notes. The nurse’s holding power
starts once he has completed Form 6 and ends 6 hours later or on the earlier
arrival of a hospital doctor empowered to report that an application for
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assessment should be made. Where the doctor is in attendance pursuant to the
exercise of the nurse’s holding power but is of the opinion that an application
for assessment should not be made the patient cannot be held further, and
Form 5 should not be completed.

Application for assessment in respect of a patient already in hospital

270  So far as possible the application procedures described in paragraphs
2.4 to 2.26 of the Code should be followed. Where practicable the patient’s
own GP should attend the hospital to give the medical recommendation on
which the application would be founded. A doctor on the staff of the hospital
in which it is intended the assessment should be carried out cannot give the
recommendation except in a case of urgent necessity (Article 6(c)). The Order
does not prohibit a doctor on the staff of another hospital from making the
medical recommendation, but it is preferable for this to be done by the
patient’s own GP, or by another practitioner who has previous knowledge of
the patient (Article 6(b)).

Documentation

2.71 Forms6 and 5 should be delivered to the Board as soon as possible, and

copied by the Board immediately on receipt to the Mental Health Commis-
sion.

Duty to give information to patients and nearest relatives
2.72 The Board must ensure that each detained patient and his nearest
relative receive the information to which they are entitled under Article 27 of

the Order at the time and in the manner specified in that Article (paragraphs
92 to 97 of the Guide).
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3. RECEPTION INTO GUARDIANSHIP

Introduction

3.1  Thepurpose of guardianshipis primarily to ensure the welfare (rather
than the medical treatment) of a patient in a community setting where this
cannot be achieved without the use of some or all of the powers vested by
guardianship. It provides a less restrictive means of offering assistance to a
person than, and should be considered as an alternative to, detention in
hospital. It enables the establishment of an authoritative framework for
working with a patient with a minimum of constraint to help him to achieve
as independent a life as possible within the community. Arrangements for
giving effect to guardianship should not be unnecessarily complicated. The
objective should be simply to ensure that guardianship is used properly and
in a positive and flexible manner.

32  Part II of the Order sets out the circumstances in which, and the
procedures through which, certain mentally disordered persons aged 16 or

over may be received into guardianship. Part 11 does not, however, deal with
guardianship orders made by the Courts which are covered in Part IIL

Components of effective guardianship

33  Where guardianshipis used it should be part of an agreed comprehen-
sive care plan drawn up by the professionals who are or who could be involved
in the patient’s care, and, where appropriate, the patient’s nearest relative or
other informal carer. The plan should identify the services needed by the
patient, including as necessary his care arrangements, appropriate accommo-
dation, his treatment and personal support requirements, and those who have
responsibilities under the care plan. It should indicate which of the powers
given by guardianship are necessary to achieve the plan. If none of the powers
given by guardianship are considered necessary for achieving the patient’s
welfare, guardianship is inappropriate.
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34  The following components are nécessary for guardianship to be
effective:

- awillingness by the guardian to “advocate” on behalf of the patient
in relation to those agencies whose services are needed to carry out
the care plan;

- readily available support from the Board for the guardian;

- an appropriate place of residence taking into account the patient’s
needs for support, care, treatment and protection;

- access to necessary day care, education and training facilities as
appropriate;

- effective co-operation and communication between all persons
concerned in implementing the care plan.

Where the patient is capable of understanding, it is also necessary that there
should be a recognition by the patient of the “authority” of the guardian. There
must be a willingness on the part of both parties to work together within the
terms of the authority which is vested in the guardian by the Order.

Application for reception into guardianship

3.5  Theapplication, founded on 2 medical recommendations and arecom-
mendation by an ASW, is central to the reception into guardianship proce-
dure. The procedure is laid down in Articles 18 to 21 of the Order and
explained in paragraphs 74 to 80 of the Guide. Applications and recommen-
dations must be made on the appropriate prescribed forms, and care must be
taken to ensure that these are completed correctly.

Choice of applicant
3.6 Application for reception into guardianship may be made by:

- the patient’s nearest relative (Article 19(1)(2));
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- an ASW (Article 19(1)(b));

- a person appointed by a County Court to act as the nearest relative
(Article 36).

The nearest relative

3.7  The nearest relative is defined in Article 32 of the Order by reference
to a list of relationships in paragraph (1) of that Article, a caring relative taking
priority over a non-caring relative (whatever his position on the list). He has
an important part to play in the guardianship application even if he is not the
applicant or the person named as the prospective guardian. He is normally the
person who is closest to the patient and will usually be aware of the
circumstances surrounding the possible need for guardianship. The patient
may be required to live with the nearest relative whilst under guardianship.

3.8  Professionals involved in a case should offer to the nearest relative
any advice or assistance required where he is proposing to act as the applicant
and/or guardian. As applicant he should be made aware of the relevant form
(Form 13) and how it should be completed. As prospective guardian he should
be advised about the effect of guardianship and the extent and limitations of
a guardian’s powers (paragraphs 3.21 to 3.24 of the Code).

3.9  The Code envisages that the nearest relative will continue to play a
significant part in the reception of patients into guardianship, even where the
ASW acts as applicant, except where this is clearly not desirable, for example
where the patient has been neglected or abused by the nearest relative. In no
circumstances should pressure be brought to bear on the nearest relative to
make a guardianship application, act as guardian or participate in the continu-
ing care of the patient whilst the patient is subject to guardianship.

3.10 Where the nearest relative unreasonably objects to the making of a
guardianship application the ASW should pursue the application. Alterna-
tively he may apply to the County Court to have an acting nearest relative
appointed.
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ASW responsibilities

3.11 ASWs have 2 distinct roles in the application process, and these must
be carried out by 2 different ASWs .

3.12 Article 40 of the Order places a duty on the ASW to make a guardian-
ship application where he is satisfied that an application ought to be made and
that it is necessary or proper for the application to be made by him. The
practical guidance in paragraphs 2.13 to 2.20 of the Code is equally applicable
where the ASW is considering making a guardianship application pursuant to
his duty under Article 40 and is generally applicable also where he is
considering an application at the request of the nearest relative.

3.13 A guardianship application must be founded on a recommendation by
an ASW other than the ASW applicant and on 2 medical recommendations.
In making a recommendation the ASW has to be reasonably satisfied that
reception into guardianship is in the interests of the welfare of the patient. This
includes being sure that appropriate facilities are available to give effect to the
powers of guardianship, such as a suitable place of residence or adequate
arrangements for occupation, education or training.

Medical recommendations

3.14 Twomedical recommendations are required and may be made jointly
or separately (paragraphs 76 and 77 of the Guide). If the doctors examine the
patient separately they must do so within 7 days of each other. Each must sign
his recommendation within 2 days of carrying out the examination. One
recommendation must be given by a Part I doctor. The other should, if at all
possible, be made by the patient’s own general practitioner or by a medical
practitioner who already knows the patient. Neither recommendation can be
made by the prospective guardian.

3.15 The criteria for guardianship application and medical recommendation
are set out in Article 18(2) and (3) (a) of the Order. The medical criteria differ
from those for application for admission to hospital for assessment in that the
patient must be diagnosed as suffering from “mental illness or severe mental
handicap”.
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The application

3.16 A guardianship application is made to the responsible Board. The
application may name the responsible Board or any other willing person
including the applicant as prospective guardian (Article 18(5) and (6)). The
application is made on Form 13 by the nearest relative or on Form 14 by the
ASW. The medical recommendations may be given jointly on Form 15 or
separately on Form 16. The ASW’ s recommendation is given on Form 17 .
As the application must be founded on these recommendations Form 15 (or
2 separate Forms 16) and Form 17 must be completed before Form 13 or Form
14. It follows that the completed recommendation forms should be given to
the applicant. The correct forms must be used and must be properly com-
pleted, if the Board is to be able to grant the application.

3.17 Where a patient is received into guardianship on the application of an
ASW who has not consulted the patient’s nearest relative, the ASW must
inform the nearest relative as soon as is practicable (Article 19(6)).

Notifications to Mental Health Commission

3.18 Where a patient is received into guardianship the Board should
forward a copy of the application and the recommendations on which it is
founded to the Mental Health Commission (Article 22(5) ) .

Rectification of guardianship applications and recommendations

3.19 Aurticle 21 of the Order provides that a guardianship application or any
recommendation on which it is founded, discovered within 14 days of
acceptance by the Board to be incorrect or defective, may be corrected within
the 14 days. Where a recommendation is deemed insufficient to warrant
reception into guardianship the applicant should be informed. Article 21
provides that in such circumstances the recommendation shall be disregarded
but that the application shall be deemed to be sufficient if a fresh recommen-
dation complying with the provisions of the Order is furnished to the Board.
The Mental Health Commission must be informed of any alterations made
and sent a copy of any substitution furnished.
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Role of the Board

3.20 The Mental Health (Nurses, Guardianship, Consent to Treatment and
Prescribed Forms) Regulations (Northern Ireland) 1986 govern the exercise
by guardians of their powers under the Order and impose duties on guardians
and on the Boards in the interests of patients. In pursuance of its powers and
duties under the Order and the Regulations each Board should prepare and
publish a statement setting out its arrangements for:

- receiving, considering and scrutinising applications for guardian-
ship. Such arrangements should ensure that applications are ad-
equately, but speedily, considered;

- ensuring the suitability of any proposed private guardian (ie a
guardian other than a Board);

- ensuring that private guardians understand and carry out their
statutory powers and duties, including those prescribed in Regula-
tion 4 requiring compliance with Board directions and notification
to the Board of particulars relating to the patient;

- ensuring that each patient under guardianship receives, both orally
and in writing as soon as practicable and commensurate with his
understanding, the information to which he is entitled under Article
27 of the Order, including notification of the provision of the Order
under which he is subject to guardianship and the effect of that
provision; his rights to apply to the Mental Health Review Tribunal
(the patient should also be advised that a named officer of the Board
will give any necessary assistance to make such anapplication); and
the effects of the provisions of the Order relating to discharge from
guardianship and his right to make representations to the Commis-
sion (paragraphs 92 to 97 of the Guide);

- ensuring that each patient’s nearest relative is furnished with a
statement of his rights and powers under the Order and, subject to
the patient’s wishes, a copy of any written information given to the
patient (paragraph 96 of the Guide);
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- monitoring the progress of the guardianship including steps to be
taken to fulfil the Board’s statutory obligations in relation to
guardianship. These statutory obligations include those prescribed
in Regulation 5 relating to supervision of private gnardians and to
visits to patients under guardianship;

- maintaining detailed records relating to patients subject to guardi-
anship;

- reviewing guardianship towards the end of each period;

- complying with the provisions of Article 24 of the Order for
discharging patients from guardianship (guardianship should not
simply be allowed to lapse when no longer appropriate);

- transferring guardianship from or to the Board, or from one person
to another, in accordance with Articles 25 and 28 of the Order.
Circumstances in which this would be appropriate are described in
paragraphs 86 to 89, 99 and 102 to 105 of the Guide;

- notifying the Mental Health Commission of events prescribed in
Regulation 5.

Where the Board is named, and appointed, as guardian it should nominate a
professional officer to carry out its duties as guardian.

Powers of the guardian
3.21 Article 22 of the Order gives the guardian power -

“to require the patient to reside at a place specified by the Board or
person named as guardian”. The patient may be taken to the
specified place in furtherance of this requirement if he willingly
complies or offers no resistance. However, this power does not
provide the legal authority to detain a patient physically in such a
place, nor does it authorise the removal of a patient against his will.
If the patient is absent without leave from the specified place, he
may be returned to it within 28 days by those authorised to do so
under Article 29(2) and (3) of the Order;
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“to require the patient to attend at places and times so specified for
the purpose of medical treatment, occupation, education or train-
ing”. If the patient refuses to attend the guardian is not authorised
to use force to secure such attendance, nor does the Order enable
medical treatment to be administered in the absence of the patient’s
consent;

“to require access to the patient to be given at any place where the
patient is residing to any medical practitioner, approved social
worker or other person so specified”. A refusal without reasonable
cause to permit an authorised person to have access to the patient is
an offence under Article 125 of the Order. Neither the guardian nor
any authorised person can use force to secure entry”.

If the patient consisténtly resists the exercise of the guardian’s powers, it can
be concluded that guardianship is not the most appropriate form of care for
that person and guardianship should be discharged.

3.22  Guardianship does not restrict the patient’s access to hospital services
on a voluntary basis. Furthermore, guardianship can remain in force if the
patient is admitted to hospital for assessment under Article 4 of the Order
(paragraph 106 of the Guide). However, it ceases to have effect if the patient
is detained for treatment under Article 12 of the Order. If guardianship is
considered to be appropriate when the patient is discharged following
detention for treatment, a fresh application for guardianship is required.

323  Itis possible for a person subject to guardianship under Part I of the
Order to be transferred into the guardianship of another Board or person
approved by such Board (Article 28).

3.24 'Where an adult is assessed as requiring residential care but due to
mental incapacity is unable to make a decision as to whether he wishes tobe
placed in residential care, those who are responsible for his care should
consider the applicability and appropriateness of guardianship for providing
a framework within which decisions about his current and future care can be
planned. Guardianship does not, however, confer powers to compel the
admission of an unwilling person into residential care.
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Alternatives to guardianship application

325 Before making a recommendation or guardianship application the
professionals involved should consider all reasonable alternatives for provid-
ing for the patient’s care and protection. The practical guidance in paragraphs
2.27 and 2.28 of the Code is equally applicable when guardianship is being
contemplated.
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4. PATIENTS CONCERNED IN CRIMINAL PROCEEDINGS OR
UNDER SENTENCE

Introduction

4.1  Part Il of the Order provides for the admission to hospital or place-
ment under guardianship of persons concerned in criminal proceedings or
under sentence. The Department’s role and responsibilities under the provi-
sions of Part IIl have been delegated to Boards by the Functions of Health and
Social Services Boards (No. 1) Direction (Northern Ireland) 1973, as amended
by the Functions of Health and Social Services Boards (No. 1) Direction
(Northern Ireland) 1986.

42 People who are mentally disordered are particularly vulnerable when
in custody. All professional staff should take this into account in dealing with
accused or convicted prisoners, not forgetting the possibility of self-injury or
suicide.

4.3  Those subject to criminal proceedings are entitled to any necessary
psychiatric assessment and treatment. Although psychiatric treatment is
available to persons in prison custody, there are limitations to the treatment
which can be provided in prison, and a prison hospital or a prison psychiatric
unit is not a hospital as defined in the Order.

4.4  PartIII of the Order provides that in certain circumstances an accused
person may, by order of a Court, be admitted to hospital on grounds of mental
illness or severe mental impairment or placed under guardianship on grounds
of mental illness or severe mental handicap. Part III also provides that in
certain circumstances a person convicted of an offence, or on remand, may by
direction of the Secretary of State for Northern Ireland be admitted to hospital
on grounds of mental illness or severe mental impairment.
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Hospital admissions ordered by a Court

4.5 A Court may order a person’s admission to hospital under the follow-
ing Articles of the Order:

i. Article 42 - Remand for report on accused’s mental condition.

The Crown Court or a Magistrates’ Court may remand to hospital
a person, who has been accused of an offence, for a report on his
mental condition. Before exercising the powers in Article 42 the
Court must be satisfied that there is reason to suspect mental illness
or severe mental impairment. Oral evidence by a Part II doctor is
required. The remanded person must be admitted to hospital within
7 days of the date of the remand. Anyone so remanded has the status
of a patient compulsorily detained in hospital, except that the right
to give treatment without consent conveyed in Article 69 does not
apply. He may be kept in hospital for up to 28 days, and thereafter
may be further remanded by the Court for similar periods up to a
maximum of 12 weeks.

ii. Article 43 - Remand for treatment.

The Crown Court may remand an accused person to hospital for
treatment. Before exercising the powers in Article 43 the Court
must be satisfied that the accused person is suffering from mental
illness or severe mental impairment. Oral evidence by a Part II
doctor, and oral or written evidence by one other medical practi-
tioner, is required. The remanded person must be admitted to
hospital within 7 days of the date of the remand. Anyone so
remanded has the status of a detained patient. He may be kept in
hospital for up to 28 days, and thereafter may be further remanded
by the Court for similar periods up to a maximum of 12 weeks.

ili. Articles 44 and 47 - Hospital order and restriction order.

The Crown Court or a Magistrates’ Court may (by a hospital order)
order the hospital admission of a person convicted of an imprisonable
offence (Article 44(1)). A Magistrates’ Court may also make a
hospital order in respect of an accused person without conviction if
it is satisfied that he committed the act of which he is accused
(Article 44(4)). Either Court may in addition make an order restrict-
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ing discharge from hospital (Article 47), either for a specified
period or without limit of time. Before exercising the powers in
Articles 44 and 47 the Court must be satisfied that the convicted or
accused person is suffering from mental illness or severe mental
impairment. Oral evidence by a Part II doctor, and written or oral
evidence by another medical practitioner, are required. The subject
of a hospital order must be admitted to hospital within 28 days of
the date of the order. The subject of a hospital order has the status
of a detained patient. If there is a restriction order, the Secretary of
State will exercise authority, through the Northern Ireland Office,
over the patient’s discharge or leave of absence from hospital and
will require periodic reports on the patient from the RMO.

iv. Article 45 - Interim hospital order.

The Crown Court or a Magistrates’ Court may (by an interim
hospital order) order the hospital admission of a person convicted
of an imprisonable offence, if it has reason to suppose but is not
certain at the time that a hospital order under Article 44 is justified.
Before exercising the power in Article 45 the Court must be
satisfied that the convicted person is suffering from mental illness
or severe mental impairment. Oral evidence by a Part I doctor, and
oral or written evidence by another medical practitioner, is re-
quired. The subject of an interim order must be admitted to hospital
within 28 days of the date of the order. The effect of an interim order
is similar to that of a hospital order, except that the Court specifies
its duration, which must not exceed 12 weeks. The Court may
renew an interim order on expiry for periods of up to 28 days, but
the maximum period of an interim hospital order (with renewals)
must not exceed 6 months. It may be superseded by a hospital order
made under Article 44.

v. Article 49 - Unfituess to be tried.

Where the Crown Court decides that an accused person is unfit to
be tried it will order that person to be admitted to hospital. The
question of fitness to be tried is decided by a jury, or a judge in the
case of a Diplock Court, and there is no specific requirement in the
Order for medical evidence. Usually the Court will wish to hear
medical evidence. Although there is no right under Article 49 for a
Board to make representations to the Court concerning such cases,
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the appropriate Board should be prepared to offer advice to the
Court if required. The subject of such an order must be admitted to
hospital within 28 days of the date of the order. The effect of such
an order is the same as that of a hospital order (Article 44) together
with arestriction order made without limitation of time (Article 47).

vi. Article 50 - Not guilty on the ground of insanity.

Where the Crown Court finds that a person committed the offence
with which he has been charged but was an insane person at the
time, the Court will order his admission to hospital. Article 50
requires the Court to be given “evidence ..... that the person charged
was an insane person at the time the offence was committed”. It
does not specify the nature of that evidence, but in practice the
evidence will normally be given by at least one psychiatrist.
Although there is no right under Article 50 for a Board to make
representations to the Court concerning such cases, the appropriate
Board should be prepared to offer advice to the Court if required.
The subject of such an order must be admitted to hospital within 28
days of the date of the order. The effect of such an order is the same
as that of a hospital order (Article 44) with a restriction order made
without limit of time (Article 47).

Role of the responsible Board

4.6  Inall cases, the decision as to whether the person in court should be
admitted to hospital lies solely with the Court. However, a Court cannot
remand a person to hospital for assessment or treatment, nor make a hospital
order or interim hospital order, unless the Board which will be responsible for
implementing the order has been given an opportunity to make representa-
tions to the Court in accordance with Articles 42(4), 43(3), 44(5) and 45(3)
of the Order: the Department’s statutory role in making representations has
been delegated to the Boards, as explained in paragraph 4.1 of the Code. No
similar opportunity is provided by the Order in respect of orders made under
Atticles 49 and 50 though the Court may invite the Board to make represen-
tations and Boards should, therefore, always be prepared for this eventuality.
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4.7  Boards are responsible for securing admission when this is ordered by
a Court. By availing itself of the opportunity to make representations to the
Court the Board should be able to keep itself informed of what is happening
and to satisfy the Court that proper arrangements can and will be made for the
accused person’s admission and care. Each Board should establish standard
arrangements and procedures for making representations to a Court.

Boards’ Designated Officers

4.8  FEach Area General Manager should designate an officer (referred to
hereafter as the Designated Officer) to take responsibility for making the
Board’s representations in Court and advance arrangements for admission
(paragraphs 4.16 to 4.21 and 4.24 of the Code), and, if admission is ordered,
for ensuring that the admission is properly effected within the time available.
In performing these duties the Designated Officer should co-operate with
administrative staff at Area and Unit leve]l and with professional staff
including consultant psychiatrists and the Director of Public Health, all of
whom should be notified of the identity of the Designated Officer and be
prepared to co-operate with him in any case where admission by order of a
Court is a possibility. The Designated Officer’s identity should also be given
to the Northern Ireland Court Service for notification to the Courts as their
point of contact with the Board, to the Northern Ireland Office and to the
Department.

Duties of the doctor giving medical evidence to the Court

4.9  Thedoctor is required, without prejudging the case, to give impartial
professional evidence about the accused person’s mental condition; whether
that condition satisfies the criteria required in any of the Articles in Part III of
the Order listed in paragraph 4.5 of the Code; and what arrangements would
be appropriate for the accused person’s further care. He could also be asked
for advice as to how those arrangements could be put into practice.

4.10  In order to carry out these duties the doctor must be familiar with the
provisions of Part III of the Order, and particularly the criteria for application
of the Articles referred to in paragraph 4.5 of the Code. He must be able to
make an adequate assessment of the accused person’s mental state. To do this
he must have access to relevant reports, including details of the accused
person’s previous psychiatric history and treatment, documents relating to the
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alleged offence and any relevant reports by other professionals such as social
workers. He must have access to and examine the accused person and form
an opinion on the most suitable provision for his future management.

Medical assessment of the accused person

411 Ifassessmenthas tobe carried outin prison, the doctor giving evidence
should make arrangements to obtain information about observations on the
accused person’s mental state while in prison and about any treatment given,
and to gain access to the accused person. The approach will normally be to the
Senior Medical Officer in the prison, and, if another psychiatrist has attended
the accused person there, the doctor should consult him about his findings and
any treatment that has been given. Before carrying out the examination the
doctor should identify himself to the accused person and explain at whose
request he is preparing his report.

Arrangements for the accused person’s hospital care

412 Ifhe concludes that hospital admission would be a proper and suitable
provision for the accused person, the examining doctor, before giving his
evidence to the Court, should ascertain whether admission can be arranged
and the accused person given the care he needs. To that end the examining
doctor should identify the hospital to which the accused person should be
admitted and the consultant who will be in charge of his treatment. If the
examining doctor is to be that consultant, he should consult his professional
and administrative colleagues, including the Designated Officer, to ensure
that they are agreed that admission would be feasible. If another consultant is
to be responsible for the accused person’s hospital care the examining doctor
should confirm that the consultant concerned is in a position to admit the
patient and arrange for his proper management. Before giving this confirma-
tion, that consultant should consult his professional and administrative
colleagues, including the Designated Officer, to ensure that they are agreed
that admission would be feasible.

413 1t is particularly important that nursing staff understand what is
proposed so that they can make adequate preparation for the admission. If the
examining doctor is to be the consultant in charge of the accused person’s
treatment, it would normally be good practice for him to arrange for a nursing
colleague also to assess the accused person’s suitability for care in the hospital

41

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04)

2891 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002892

PATIENTS CONCERNED IN CRIMINAL PROCEEDINGS OR UNDER SENTENCE

identified. If another consultant is to be responsible for the accused person’s
hospital care, that consultant should consult his nursing colleagues before
advising the examining doctor on the feasibility of managing the accused
person in his unit. The Designated Officer should be kept fully informed of
the professionals’ decisions and his agreement obtained to their conclusions,

4.14  If the accused person appears to need facilities that are not available
in Northern Ireland, the examining doctor should confirm that other satisfac-
tory arrangements can be made. This applies where psychiatric care is needed
in conditions of security which can only be provided in a special hospital in
Scotland or England (paragraphs 4.27 to 4.29 of the Code),

4.15  Itis particularly important, where there is a possibility that the Court
may find the accused person unfit to be tried or not guilty on the grounds of
insanity, that any doctor giving evidence should ensure that the consultant
likely to be responsible for the accused person’s care and the Board’s
Designated Officer are notified at the earliest possible stage.

Boards’ representations in Court

4.16 In those cases where Boards must be given an opportunity to make
representations, the Court will notify the Board’s Designated Officer of the
circumstances of the case and the date of the hearing. There should be prior
understanding about which Board to notify. Usually this will be the Board for
the area in which the accused person resides and will be clear from his home
address. Where there is any uncertainty, the accused person should be asked
where he usually lives in order to obtain a decision. The principle is that the
accused person’s perception of where he is resident (either currently or,
failing that, most recently) is the criterion. Where an accused person cannot
identify a current or recent address, the Board for the area in which the alleged
crime was committed should accept responsibility. If the Court notifies the
wrong Board, that Board should promptly refer the matter back to the Court
for redirection and at the same time inform the appropriate Board that this is
being done. Exceptionally, where admission to a hospital which is adminis-
tered by another Board is proposed, the latter Board should make the
Tepresentations to the Court, In such circumstances the Designated Officer of

each Board should agree the way forward and explain the position to the
Court,
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4.17 Any notification of a case by a Court to a Board should be referred to
the Board’s Designated Officer. The Board’s standard procedures for making
representations to the Court should be put into effect by the Designated
Officerand followed in any case where there is a possibility that the Court may
order admission to hospital.

4.18 The Board’s representative must be able to advise the Court what
arrangements would be made for the accused person’s admission to hospital
and subsequent care should the Court decide to order admission. He may be
either the Designated Officer or another officer so authorised by the Desig-
nated Officer. Where a consultant psychiatrist employed by the Board is
giving evidence, that consultant may be the authorised officer. This would,
however, probably not be a suitable arrangement where he was giving
evidence to the effect that hospital admission would not be appropriate. In
such circumstances, the Designated Officer should attend in person or send
an authorised deputy. In any event the Designated Officer should, before the
date of the hearing, give the name of the Board’s representative to the Clerk
of the Court.

4,19 If a consultant psychiatrist acts as the Board’s representative he must
obtain the Designated Officer’s assurance that the Board endorses his propos-
als. Likewise, if the Designated Officer or another officer acts in this capacity,
he must ensure that he has the agreement of the professional staff concerned
to any arrangements in regard to which he may express the Board’s accept-
ance. In particular he must consult with the psychiatrist giving evidence to
ensure that the representations made on the Board’s behalf are compatible
with the medical proposals for the accused person’s further management.

Arrangements for Admission

420 Anorderby a Court for admission must be implemented within a fixed
time: 7 days for admission under Article 42 or 43; 28 days under Article 44,
45, 49 or 50.

4.21 The Court has no power to designate the hospital to which the patient
is to be admitted. That is a matter for the Board after an order is made, though
normally it will have been determined before the order is made. The Desig-
nated Officer in each Board will be responsible for ensuring that arrangements
for the patient’s reception are made by the appropriate professional and
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administrative staff. It is essential that these are made in advance so that if
admission is ordered the patient can be admitted within the appropriate fixed
time.

Admissions directed by the Secretary of State

4.22  The Secretary of State may direct that a person in custody be admitted
to hospital under the following Articles of the Order. In practice admission
will be directed by the Northern Ireland Office exercising the powers of the
Secretary of State.

i. Articles 53 and 54 - Transfer directions.

The Secretary of State may direct the hospital admission of a person
serving a sentence of imprisonment (Article 53) or of certain other
persons who are in custody, most commonly those on remand
(Article 54). The Secretary of State may also, and in some cases
must, direct that the person removed to hospital should be subject
to restrictions (Article 55). Written reports by a Part II doctor and
by one other medical practitioner are required. These must specify
that the person to be transferred is suffering from mental illness or
severe mental impairment and that the nature or degree of the
disorder is such to warrant his detention in hospital for medical
treatment. In practice these reports are commonly made by a
consultant psychiatrist in attendance at the prison and by a prison
medical officer. The subject of a transfer direction must be admitted
to hospital within 14 days of the date of the direction. The subject
of a transfer direction has the same status as a person who is subject
to a hospital order, and a restriction direction made by the Secretary
of State has the same effect as a restriction order made by a Court
under Article 47 (paragraph 4.5 iii of the Code).

ii. Article 52 - Persons ordered to be kept in custody during Her
Majesty’s pleasure.

This Article is seldom used in practice. It applies to servicemen
whom Courts Martial have found unfit to plead or not guilty by
reason of insanity. Medical evidence as to the serviceman’s mental
state is heard by the Court Martial, and no further medical evidence
is required when the powers in Article 52 are being exercised. The
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subjeci «:f a direction under this Article has the same status as a
person who is subject to a hospital order together with a restriction
order without limitation of time made by a Court under Articles 44
and 47 (paragraph 4.5 iii of the Code).

423 The Order makes no provision for Board representation where the
Secretary of State is considering hospital admission. In practice the Northern
Ireland Office will ensure that the appropriate Board is adequately consulted
and that professional staff of the Board are given an opportunity to assess the
patient. The guidance in paragraphs 4.6 to 4.21 of the Code on examining the
patient, agreeing a course of action and making representations should be
applied as appropriate.

Admission

424  Once a Part ITI admission has been ordered, the Board should receive
immediate formal notification. Court orders are given by the Court to the
person directed to convey the patient to the hospital, and a copy will be sent
to the Board’s Designated Officer. A transfer direction is sentby the Northern
Ireland Office to the govemnor of the prison where the person to whom the
direction applies is being held. The Northern Ireland Office will at the same
time send a copy of the direction to the Board’s Designated Officer. If
received by any other Board employee the orders and transfer directions
should immediately be brought to the attention of the Designated Officer. The
latter should ensure that arrangements for admission are finalised promptly so
that the patient can be conveyed to hospital within the specified time. '

Conveyance to hospital

425 ACourtorder or transfer direction is sufficient authority for the patient
to be conveyed to hospital. Most Part IIl admissions are of persons in custody.
In these circumstances the Board’s Designated Officer should ensure that
consultations take place between staff in the prison and the receiving hospital
at an early date on the timing of the move and on any other practical details.
In the unlikely event of an ASW being directed by the Court to convey the
patient to hospital, the ASW should follow the guidance in paragraphs 2.40
to 2.49 of the Code, as appropriate.
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4.26 A Court order or transfer direction is also the authority to detain the
patient. Boards should ensure that the original order or direction is received.
This should be delivered with the patient to the receiving hospital.

Admissions to special hospitals

4.27  Apatient ordered by a Court or ordered by the Secretary of State to be
detained in hospital may require treatment in conditions of security which are
not available in Northern Ireland. The special hospitals in Great Britain
provide psychiatric care in conditions of extra security, and patients from
Northern Ireland may be admitted to these hospitals, provided the relevant
authority in Great Britain agrees to their admission.

4.28 ANorthern Ireland Court can only order admission to a hospital within
its jurisdiction. If admission to a special hospital is necessary, the Court will
order the appropriate Board to admit the patient to hospital, and that Board
must seek authority, from the Department of Health and Social Services or the
Northern Ireland Office, for his transfer to a special hospital. The necessary
arrangements for the move must, therefore, be put in hand before representa-
tions are made to the Court. It is of vital importance in such cases that the Court
should be advised that the patient cannot be accommodated in a Northern
Ireland hospital, that transfer to a special hospital will be required, and of the
prospects and likely timing of such a transfer.

4.29 The arrangements for the removal of a patient to a special hospital in
Great Britain are complex as several different agencies are involved. Before
a special hospital authority agrees to the admission of a patient from Northern
Ireland, it is usual for a consultant from the special hospital to visit and assess
the patient. Formal authorisation for the patient’s removal to Great Britain
must be obtained from the Department of Health and Social Services or, if a
restriction order is made, the Northern Ireland Office. The original Court
order or transfer direction and the original authorisation for removal (which
will be sent to the Board’s Designated Officer by the Department or the
Northern Ireland Office) must accompany the patient, when he is transferred.
Specific guidance has been issued to psychiatrists on the transfer of patients
to special hospitals.
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Admissions from special hospitals

430 The special hospitals accept patients from Northern Ireland on the
understanding that these patients will return to Northern Ireland when they no
longer require to be managed in conditions of high security. Normally such
a patient will return to the hospital from which he was originally transferred,
or to which he was originally committed pursuant to an order of a Northern
Ireland Court or the Secretary of State. Authority for the patient’s transfer
from the special hospital is given by the Home Secretary or by the Secretary
of State for Scotland. Before it is given, the relevant authority in Great Britain
will seek formal confirmation from the Department, or the Northern Ireland
Office, that arrangements have been made for the patient’s admission to a
Northern Ireland hospital.

431 Thefirst approach is usually made by the responsible consultant in the
special hospital to the Northern Ireland consultant who will be the RMO on
the patient’s return. The latter in turn has the responsibility for ensuring that
the patient can be suitably managed under his care, for advising his Board that
this is so, and for agreeing the timing and details of the transfer. That requires,
firstly, an assessment of the patient’s condition and of the requirements for his
management in hospital. It is common practice, though not an absolute
requirement, for an assessment visit to be made to the special hospital by the
Northern Ireland consultant concerned, and, when this is done, a nursing
colleague should accompany the visiting consultant. On return the consultant
should confirm his assessment in writing to the special hospital consultant and
inform the Board of his conclusions. It is helpful for his report to be copied
to the Director of Public Health and to the Department’s medical adviser on
mental health. If the consultant is reporting to the Board that the patient can
be properly managed under his care, he should confirm that his nursing
colleagues are in agreement with that view.

432 When a detained patient is transferred to Northern Ireland the receiv-

ing hospital must ensure that the original Court order or transfer direction and
the original authorisation for removal to Northern Ireland are received.

Guardianship ordered by a Court

433  As a potentially useful alternative to hospital orders, Courts are
empowered (Article 44) to make guardianship orders where the prescribed
criteria, which are similar to those applying to a hospital order, are met and

47

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2897 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002898

PATIENTS CONCERNED IN CRIMINAL PROCEEDINGS OR UNDER SENTENCE

the Court, having regard to all the circumstances, considers reception into the
guardianship of the Board, or of any other person, appropriate. Guardianship
orders may be particularly suitable in helping to meet the needs of some
offenders who could benefit from occupation, training and education in the
community. The Court’s decision will be based on oral evidence by a Part II
doctor, written or oral evidence from another medical practitioner and written
or oral evidence from an ASW,

4.34 Before making such an order the Court has to be satisfied that the
Board or other person is willing to act as guardian. The Board will need to be
satisfied with the arrangements, and, in considering the appropriateness of
guardianship, it will be guided by the same principles as apply under Part II
ofthe Order. Similarly the powers and duties conferred on the Board or private
guardian and the provisions as to duration, renewal and discharge are those
which apply to Part I guardianship applications except that the power to
discharge is not available to the nearest relative.
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5. TREATMENT AND CARE

Introduction

5.1  The guidance in this chapter deals with the treatment and care, under
medical supervision, of all mentally disordered patients. Specific guidance is
given on particular aspects of treatment and care for patients in hospital.
Where the guidance applies only to patients detained under the provisions of
the Order, that is made clear in the text.

52  As defined in Article 2(2) of the Order medical treatment “in-
cludes nursing, and also includes care and training under medical
supervision”. This acknowledges that modern psychiatric care is a team
activity involving several disciplines, including psychiatry, clinical psychol-
ogy, nursing, occupational therapy and social work. The team approach need
not undermine the professional independence of the various team members
who will have their own professional codes of practice. However, it is
necessary to reconcile the need for team involvement in patient care with
continuing medical responsibility for the patient’s clinical management. That
responsibility is recognised in the term “responsible medical officer” (RMO),
the doctor, appointed for the purposes of Part II of the Order by the Mental
Health Commission, who is in charge of the assessment or treatment of the
patient.

Principles of treatment
5.3  All treatment should:
- be primarily for the benefit of the patient. Where possible the
patient’s willing participation should be obtained. The main aims

should be, so far as is possible, to improve health and reduce
handicap including social handicap;
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- protect the safety of the patient and other people. In the course
of treatment or in the interests of safety, restriction of liberty may

be necessary but should never be used as a

punishment and should

only be used as a last resort to the minimum extent necessary;

- respect the patient’s dignity and rights, No treatment should

deprive a patient of food, shelter, water,
environment or confidentiality;

warmth, a comfortable

- respect the patient’s rights to Privacy and freedom of choice,
Forms of treatment, such as psychological treatment techniques,
group therapy and behaviour modification programmes, which

may intrude on the patient’s normal right to

privacy and freedom of

action, should be carefully planned and conducted by experienced

and appropriately trained staff and should

be kept under review;

- respect the patient’s rights to information. Patients are entitled

to information and an explanation about th

eir condition, any treat-

ment which is proposed, and their rights. This information should
be conveyed at a suitable time and in a form which takes account of

the patient’s capacity to understand.

These principles apply to the treatment of all mentally disordered patients
whether or not they are in hospital. In hospital practice they apply to both
voluntary and detained patients including those admitted under Part II1 of the

Order.

Treatment Plans

5.4  Treatment plans are essential in order to observe the principles which
are set out above and to ensure that the different elements of patient care are
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patient with a clear indication of the treatments proposed and the methods of
treatment. The patient’s progress and possible changes to the plan should be
reviewed at regular intervals. Wherever possible the plan should be discussed
with the patient who should be encouraged to say whether or not he agrees
with the plan and to make his own contribution. In many cases it will be
important to discuss the plan with the patient’s close relatives, and the
patient’s consent to this being done must be obtained whenever possible in
keeping with the professionals’ duty of confidentiality to their patients, and
their respective codes of ethics.

5.6 In the community, the doctor in charge of the patient’s treatment
should initiate the formulation of the treatment plan along similar lines.
Where a patient is being treated in the community by a consultant that
consultant should normally take the lead. In any event, in such cases, the
respective roles and responsibilities of the consultant and the patient’s GP
should be clearly understood and agreed.

5.7 Treatment takes many forms. Some, such as psychological treatment
techniques, can be intrusive and interfere with the patient’s rights. Such
techniques should only be used when authorised, as part of the patient’s
agreed treatment plan, by the RMO following a full discussion with the
professional staff concerned with the patient. They should not be used without
the patient’s consent except in carefully justified circumstances. If consent is
not or cannotbe given the RMO should seek the advice of a suitably qualified
person who is not a member of the clinical team responsible for the patient.
This would normally be a clinical psychologist experienced in the use of the
intended techniques although some members of other professions may have
suitable expertise and experience. The RMO may delegate appropriate
members of staff to use such treatments. Where he does 80, it is his
responsibility to ensure that they are carried out only by staff competent to do
s0. Professional line managers must ensure that members of staff have
received relevant training and that they know who to turn to for advice when
necessary.

Consent to treatment

58 The common law, as it relates to consent to treatment, applies to all
patients whether voluntary or detained, except where statute (for example Part
IV of the Order) specifically overrides it. Consent is the voluntary and
continuing permission of the patient for a particular form of treatment to be
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given, based on an adequate knowledge of its nature, purpose, and likely
effects. The assessment of the patient’s ability to make a decision about his
own treatment and the nature and extent of the information to be given in
seeking consent are matters for clinical judgment, guided by current profes-
sional practice and subject to legal requirements. Permission given under
duress is not “consent”. Being mentally disordered does not preclude the
ability to give consent. The treatment proposed should be explained to the
patient as fully as possible, in terms appropriate to his ability to understand.
An explanation should be given of the desired effect and outcome of the
treatment as well as of the risk of developing significant and, in particular,
disabling side-effects. The explanation may also include an account of the
likely progress of the illness if the treatment is not given. It should be
explained to the patient that he has a right to withdraw consent at any time.

5.9  PartIV of the Order imposes conditions on giving treatment with or
without consent. Article 63 of the Order provides that, for specified forms of
treatment, consent and a second opinion are required and applies to all
patients (paragraphs 5.10 and 5.11 of the Code). The provision of treatment
to certain detained patients is dealt with in a number of Articles which need
to be read together. Article 64 provides that, for the treatments specified,
consent or a second opinion is required (paragraphs 5.12 and 5 .13), and
Article 69 provides that treatment may be given in certain cases without either
the patient’s consent or a second opinion. Article 62 provides that the powers
in Article 64 and 69 of the Order to treat detained patients without consent do
not apply to those liable to be detained by virtue of Article 7(2),7(3), 42, 129
or 130, liable to be detained by virtue of directions under Article 46(4), or
conditionally discharged under Article 48(2), 78 or 79. In circumstances
where there is no specific legislative provision the common law applies. Even
when consent is not legally required, every attempt should be made to explain
what is proposed and to obtain the patient’s agreement.

Treatment requiring consent and a second opinion

5.10  Under Article 63 of the Order psychosurgery (any surgical operation
for destroying the functioning of brain tissue) requires consent and a second
opinion. As specified by Regulation 6 of the Mental Health (Nurses, Guardi-
anship, Consent to Treatment and Prescribed Forms) Regulations (Northern
Ireland) 1986, surgical implantation of hormones for the purposes of reducing
male sexual drive also requires consent and a second opinion (paragraph 181
of the Guide).
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5.11 The consent must be validated by a Part IV doctor (not being the
RMO), and by 2 other persons (not being medical practitioners) appointed for
the purpose by the Mental Health Commission (Article 63(2)(a) and para-
graph 182 of the Guide). If they agree the consent is valid, they should
complete Part I of Form 21. The Part IV doctor must also consider whether
the proposed treatment is appropriate (paragraphs 183 and 184 of the Guide)
and, if he is satisfied that it is, complete Part IT of Form 21. The completed
forms must be sent to the Mental Health Commission.

Treatment requiring consent or a second opinion

5.12  Article 64 of the Order applies to detained patients other than those
excepted by Article 62 (paragraph 5.9 of the Code). Under Article 64 the
administration of medicine 3 months or more after its first administration
during any continuing period of liability for detention requires consent or a
second opinion. As specified by Regulation 6 of the Mental Health (Nurses,
Guardianship, Consent to Treatment and Prescribed Forms) Regulations
(Northern Ireland) 1986 electro-convulsive therapy also requires consent or
asecond opinion. In the case of detained patients to whom Article 64 does not
apply consent must be obtained.

5.13 Inthe case of consent given by a detained patient to which Article 64
applies, the consent must be validated by the RMO or a Part IV doctor
(paragraph 187 of the Guide). Form 22 is used for this purpose. Where a valid
consent is not or cannot be given, a second opinion must be obtained: in the
case of electro-convulsive therapy from a Part IV doctor; and for the
administration of medicine from either a Part II or Part IV doctor (paragraph
187 of the Guide). This is recorded on Form 23. The completed forms must
be sent to the Mental Health Commission.

Treatment without consent

5.14  Atticle 69 of the Order applies to detained patients other than those
excepted by Article 62 (paragraph 5.9 of the Code). Under Article 69 consent
is not required for medical treatment (other than treatment falling within
Articles 63 or 64) given to those patients for the mental disorder from which
they are suffering, provided the treatment is given by or under the direction
of the RMO. The exclusion of patients remanded under Article 42 should be
noted. If a Court remands an accused person to hospital for assessment under
that Article, no legal right to treat without consent is thereby conferred, and

53

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2903 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002904

TREATMENT AND CARE

this will be relevant if a therapeutic trial of drugs is contemplated as part of
the assessment process. In that case, unless the patient is willing to accept
treatment, remand for treatment under Article 43 would be required.

5.15  For patients to whom Article 69 does not apply, including all patients
not subject to detention, the legal position concerning treatment without
consent derives from common law (which, of course, does not apply only or
specifically to patients with mental disorder or treatment for mental disorder).
Generally speaking consent is a legal pre-requisite of treatment except when
the patient is incapable of giving consent because he is:

- a child with insufficient understanding and intelligence, in which
Casc a parent or person having parental authority may consent;

- an adult suffering from mental handicapto a degree that renders him
incapable of understanding;

- unconscious and in urgent need of treatment to preserve life, health
or well-being (unless there is unequivocal and reliable evidence
that the patient did not want that treatment) provided that the
treatment has to be administered while the patient is still uncon-
scious;

- suffering from a mental disorder leading to behaviour which is an
immediate serious danger to himself or others, and the treatment is
the minimum necessary to avert that danger but the provisions of
the Order cannot be immediately invoked; or

- otherwise incapable and in need of medical care in circumstances
in which he has not declared his unwillingness to be treated prior to
the onset of the incapacitating condition.

5.16 InFv West Berkshire Health Authority and another (Mental Health
Act Commission intervening) ([1989] 2 ALL ER 545), the House of Lords
held that, in all cases involving the treatment of a person incapable of giving
consent, the treatment must be “in the patient’s best interest”. It must be:

- necessary to save life or prevent a deterioration or ensure an
improvement in the patient’s physical or mental health;
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- in accordance with a practice accepted at the time by a responsible
body of medical opinion skilled in the particular form of treatment
in question.

The standard of care required of the doctor concerned in all cases is that laid
down in Bolam v Friern Hospital Management Committee ( [1957] 1 WLR
582), namely, that he must act in accordance with a responsible and competent
body of relevant professional opinion. Agreement of the nearest relative is
desirable but not essential.

5.17 If repeated emergency drug treatment for mental disorder has to be
given to a patient, without his consent, the responsible doctor should consider
whether the patient’s condition and the circumstances of the case might
Tequire that patient to be detained under the provisions of the Order.

5.18 In the above noted case, F v West Berkshire Health Authority and
another (Mental Health Act Commission intervening), the House of Lords
held that, as a matter of practice, sterilisation should not be performed on an
adult who lacks the capacity to give consent without first obtaining the
opinjon of the High Court that the operation is, in the circumstances, in the
best interests of the persons concerned. The Courts in Northern Ireland may
apply that decision.

Consent by children and young persons under the age of 18 years

5.19 The guidance on admission to hospital of children and young persons
under the age of 18 years applies also to the treatment of such patients (see
paragraphs 2.31 to 2.36 of the Code) . When treatment is being planned the
following questions (in addition to those listed in paragraph 2.34) need to be

asked:

- where a parent refuses consent to treatment, how sound are the
reasons and on what grounds are they made?

- how necessary is treatment for the child?

- how feasible would be treatment of a child under the age of 16 years
living at home if there was no parental consent and no statutory
orders?
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5.20  The following guidance applies to young people who are not detained
under the Act: :

a. Under 16. Children under the age of 16 years who have ‘sufficient
understanding and intelligence’ can take decisions about their own
medical treatment in the same way as adults. Otherwise the permis-
sion of parents or guardians must be sought (save in emergencies
when only the treatment necessary to end the emergency should be
given). If the parents or guardians do not consent to treatment,
consideration should be given to both the use of child care legisla-
tion and the Order before coming to a final conclusion as to what
action should be taken. In complex cases wardship may be the
preferable course to take for as long as wardship continues to exist.

b. The same principles concerning consent apply in respect of
children under the age of 16 years in the care of a Board. The legal
authority to authorise any treatment is vested in the Board where a
child in care, by virtue of a Court order, does not have ‘sufficient
understanding and intelligence’ to take his own treatment deci-
sions. The Board’s legal obligation to consult the child’s parents
depends upon how the child was brought into care. Wherever
possible, his parents should be consulted. Where a child is a ward
of court, the consent of the High Court must be sought. In an
emergency consent may be obtained retrospectively (but this should
be regarded as wholly exceptional).

c. Young people aged 16 and 17. Young people in this age group
who have the capacity to make their own treatment decisions can do
so in the same way as adults (Section 4 of the Age of Majority Act
(NorthernIreland) 1969). Where sucha Yyoung person does not have
this capacity, the authorisation of either parent, guardian or care
authority (whichever has the lawful authority in relation to the
particular young person) must be obtained. The consent of the High
Court must be obtained in the case of a ward of court,

56

2906 of 5403
BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04)

(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002907

TREATMENT AND CARE

5.21 The fact that a child or young person has been admitted as a voluntary
patient by his parents or guardians should not lead professionals to assume
that they have consented to any treatment regarded as ‘necessary’. Consent
should be sought for each aspect of the child’s care and treatment as it arises.
‘Blanket’ consent forms must not be used.

Withdrawal of consent

5.22 A patient may withdraw consent at any time and where he does so the
common law applies except where statute specifically overrides it. Article 66
of the Order provides that a patient may withdraw consent given by him in
respect of treatment specifically requiring his consent under Article 63 or 64
of the Order before completion of the treatment. In such circumstances
treatment must cease immediately:

- unless the RMO considers that its discontinuance would cause
serious suffering to the patient (Article 68(2)); or

- until a second medical opinion is obtained in the case of a detained
patient to whom Article 64 applies (paragraph 5.9 of the Code).

The patient should be kept informed of the intended course of action.

Urgent treatment

523  Urgent treatment may be given without the patient’s consent if the
circumstances make it impractical to obtain his consent and imperative to give
treatment. In most cases the common law will apply (paragraph 5.15 of the
Code). Article 68 of the Order makes provision for giving treatment covered
by Articles 63 and 64 in cases of urgent necessity (paragraphs 193 and 194 of
the Guide). Where a patient is given treatment under Article 68 the Mental
Health Commission must be notified immediately by the RMO (Article 68(4)
and paragraph 196 of the Guide).
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Consent by relatives

5.24 Except for consent by a parent of an immature child (paragraphs 5.15
to 5.20 of the Code), consent by a patient’s relative is not an acceptable legal
alternative to consent by the patient. The fact that a relative may agree to
treatment being given to the patient does not alter the requirements of the
common law or of the Order.

Treatment for physical iliness

525 Itshould be noted that the principles of common law apply not only to
treatment for mental disorder but to medical or surgical treatment which may
be required for mentally disordered patients.

Review of treatment

526 Where a patient is given treatment under Article 63 or 64, the RMO
must report, in accordance with the provisions of Article 67 of the Order, to
the Mental Health Commission on the treatment and the patient’s condition
(paragraphs 190 and 191 of the Guide). Article 67(3) of the Order provides
that the Commission may at any time give notice to the RMO that a certificate
authorising treatment under Article 63 or 64 shall no longer apply (paragraph
192 of the Guide). Thereafter the treatment may be continued only if the
provisions of the appropriate Article have been complied with once again or,
pending such compliance, if the RMO considers that the abrupt discontinu-
ance of the treatment would cause serious suffering to the patient (Article

68(2)).

Conduct presenting particular problems of management

5.27 Hospital patients, both voluntary and detained, and patients outside
hospital, may behave in such a way as to disturb, or be a risk to, others around
them or those charged with their care. They may also be a danger to
themselves. The guidance in the following paragraphs has general application
but certain paragraphs apply specifically to hospital practice.
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5.28 Behaviour giving rise to problems of management of patients can
include:

- refusal to participate in treatment programmes;

- prolonged verbal abuse and threatening behaviour;
- destructive behaviour;

- self injurious behaviour;

- physical attack on others.

Causes of behaviour problems
5.29 Possible causes of behaviour problems include:
- type of mental disorder;
- boredom and lack of environmental stimulation;
- too much stimulation, noise and general disruption;
- overcrowding;
- an unsuitable mix of patients;
- antagonism, aggression or provocation on the part of others;
- low staffing levels;

- inappropriate attitudes on the part of staff.

General preventive measures

530 Inaddition to preventive measures documented in the individual care
plan, much can be done to prevent behaviour problems by ensuring environ-
mental factors giving rise to such problems are as far as possible eliminated
and staff are adequately trained and supported. General measures which can

59

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2909 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002910

TREATMENT AND CARE

be taken might include:
- monitoring the mix of patients;

-developing primary nursing (giving each patient an identified nurse
who is responsible and accountable for his nursing care);

- giving each patient a defined personal space and secure locker for
the safe keeping of possessions;

- organising the environment to provide quiet rooms, recreation
rooms and visitors’ rooms;

- consistent conformity to the individual care programme;
- keeping patients fully informed of what is happening and why;

- allowing patients opportunities to express their thoughts and
feelings;

- ensuring that patients’ complaints are dealt with quickly and fairly;

- ensuring, where appropriate, continuing contact with the commu-
nity through access to a telephone and visitors;

- providing structured activities;

- encouraging energetic activities for younger patients.

Dealing with violence

5.31 Although much violence is preventable, it is inevitable that violent
incidents will occur from time to time, and staff should be adequately
prepared to deal with them. It is emphasised, however, that only the minimum
degree of restraint which is necessary in the circumstances should be em-
ployed to contain the incident.
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Restraint
532 Restraint may take many forms and may vary in degree from mild
instruction to seclusion. The essence of restraint is to contain or limit a
patient’s freedom. The most common reasons for restraint are:

- physical assaul;

- destructive behaviour;

- non-compliance with treatment;

- self harm or risk of physical injury by accident;

- extreme and prolonged over-activity likely to lead to physical
exhaustion.

The basic principles which should underlie any methods which are aimed at
reducing and eliminating unwanted behaviour are:

- by intervention, to reduce such behaviour;

- to review regularly any intervention as part of the patient’s agreed
treatment programme relating to his particular management prob-
lem.

Policy on physical restraint

533  Each Unit of Management should have a clear, written policy on the
use of all forms of physical restraint, and, where appropriate, the recording,
monitoring, reviewing and follow-up of the use of restraint. That policy
should be made known to all staff. Physical restraint in the context of this
guidance includes locked ward doors, time out and seclusion.

534 When physical restraint is used, a written report on the incident and
the form of restraint used must be kept and submitted to line management.
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5.35 All staff who are likely to be involvk:d must be adequately trained in
the use of the various forms of physical restraint. Appropriate training must
be given by a qualified instructor.

5.36 Patients should not be deprived of appropriate day-time clothing
during the day with the sole intention of restricting their freedom of movement
nor should they be deprived of other aids necessary for their daily living in the
absence of any danger to themselves or others, unless as part of a therapeutic
programme.

537  Staffmust try and get to know patients not only in order that the patient
may gain confidence in them but also so that they can learn to recognise
potential danger signs in patients and be able to diffuse the situation in time.
They should have good communication skills and know when to intervene in
certain potentially aggressive situations, Continuity of staffing is an impor-
tant factor both in the development of professional skills and consistency in
managing patients.

Procedural steps for physical restraint
538 In all cases where physical restraint is applied:
- assistance should be sought verbally or by call system;

- one member of the team should assume control of the incident;

- the patient should be approached where possible and encouraged to
stop the behaviour, or to comply with a request;

- where possible an explanation should be given of the consequences
of non compliance;

- other patients or people not involved should be asked to leave the
area quietly.

5.39  Any attempt to restrain aggressive behaviour should, as far as the
situation will allow, be non-physical such as verbal command or persuasion.
Where non-physical methods have failed or the incident is of such signifi-
cance as to warrant immediate action, physical restraint may be necessary.
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Physical restraint should only be used as a last resort and never as a matter of
course. It can be used in an emergency when there is the possibility that
significant harm will occur if intervention is withheld.

5.40 Although the presence of a larger number of staff may avert the
outbreak of violence, when actual physical restraint is imposed fewer but well
briefed staff are likely to be more effective in controlling and restraining the
patient.

5.41 The person or persons imposing physical restraint should:

- constantly explain the reason for action and enlist the patient’s
voluntary co-operation as soon as possible;

- make a visual check for weapons;

- nominate staff members to assist in control and allocate each a
specific task;

- aim at restraining arms and legs to immobilise the patient simply
and safely;

- avoid neck holds;

- avoid excess weight being placed on any area but particularly on the
abdomen, chest or neck;

- not slap, kick or punch.

5.42 Each incident involving the use of physical restraint should be dis-
cussed, as soon as possible and preferably within 48 hours, by the profession-
als responsible for the patient’s treatment and care. The discussion should be
informal, allowing the staff involved in the incident to express their feelings
and evaluate the incident. If necessary modification should be made to the
patient’s treatment plan.

Personal searches

5.43 Each Unit of Management should draw up policy and procedural
guidance relating to searching patients and their belongings, and the recording
of searches. This guidance should be checked by a legal adviser and made
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known to all staff who may be involved. Searches should only be carried out
where there are lawful and necessary grounds for such action. The patient’s
consent should be obtained if possible. If it is not, the Unit General Manager
or delegated senior staff should be consulted before more junior staff
undertake a search. The nurse in charge of the ward should supervise staff
undertaking the search.

5.44  The manner in which the search is conducted should ensure the
greatest possible privacy and respect for the dignity of the patient. Only the
minimum amount of force should be used, should the patient be difficult.
Searches of a patient’s person should only be done by a staff member of the
same sex as the patient, unless urgent necessity dictates otherwise. If items
belonging to the patient are removed, he should be told who has custody and
responsibility for these items.

Locked ward doors on open wards

5.45 The management, security and safety of patients should, wherever
practicable, be ensured by means of adequate staffing. Boards are responsible
for trying to ensure that staffing is adequate to avoid the need for the practice
of locking patients in wards or any other area solely for their containment.

546 Thenursein charge of the ward at any given time is responsible for the
care and protection of the patients and staff and the maintenance of a safe
environment. To maintain a safe environment he may find it necessary tolock
ward doors, and there should be local detailed procedures for doing this. The
nurse should:

- inform all staff of the reason why the action has been taken and how
long it will last;

- inform the patient or patients whose behaviour has led to the locking
of the ward door of the reason for taking such action;

- inform all other patients that they may leave on Tequest at any time
and ensure that someone is available to unlock the door;

- inform line management of the action taken;

- inform the consultant or his deputy of the action taken;
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- keep a record of the action taken together with the reasons for the
action;

- use the incident reporting procgdures.

Time out

5.47 The Mental Health Commission has referred to “time out” as a
behavioural procedure involving the removal of an individual from a reward-
ing to a non-rewarding situation for a short period of time as a consequence
of behaviour which is specified as undesirable.

5.48 Time out is a planned therapeutic procedure and therefore should
normally be part of the written treatment plan which should always specify the
duration. It should be seen as one of a range of methods of managing difficult
or disturbed patients and not as an immediate reaction to such behaviour.
When time out is used, the course of the treatment should be regularly
reviewed, the patient should be carefully monitored and a written record
should be kept of observations.

Seclusion

5.49 The Mental Health Commission has referred to “seclusion” as the
forcible denial of the company of other people by constraint within a closed
environment. The patient is usually confined alone in a room, the door of
which cannot be opened from the inside and from which there is no other
means of exit open to the patient himself. The room should have adequate
heating, lighting, ventilation and bedding.

5.50 Seclusion is an emergency management procedure for the short term
control of patients whose behaviour is seriously disturbed and should be used
as a last resort, after all other reasonable steps to control the behaviour have
been taken. The sole aim in using seclusion is to contain severely disturbed
behaviour which is likely to cause harm to others. It should never be used
where there is a risk that the patient may take his own life. The decision to use
seclusion can be made in the first instance by a doctor, the nurse in charge of
the ward or a senior nurse manager. Where the decision is taken by someone
other than a doctor, arrangements must be made for a doctor to attend
immediately.
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5.51 A nurse should be available within sight and sound of the seclusion
room throughout the period of the patient’s seclusion. The frequency of
observation should be decided on an individual basis, but a documented report
must be made every 15 minutes. The aim of observation is to monitor the state
of the patient and to ascertain whether seclusion can be terminated. A patient
who has been sedated should be kept under constant review.

5.52  If seclusion needs to continue, a review should be made in the
seclusion room, every 2 hours by 2 nurses and every 4 hours by a doctor.

Special accommodation of dangerous patients

5.53 Asmall number of mentally disordered patients presentsuch problems
of violent, criminal or severely anti-social conduct that special arrangements
are needed for their safe accommodation in hospital. Some, but not all, will
be detained by order of a Court or the Secretary of State under Part I1I of the
Order. Conditions of high security for such patients are provided in the special
hospitals in England and Scotland. For patients presenting similar problems
but to a lesser degree special accommodation is provided in High Intensive
Nursing Care Units (HINCUs) in major psychiatric and mental handicap
hospitals in Northern Ireland. The guidance in this Chapter is generally
applicable in HINCUs. However, extra measures including locked wards
have to be accepted in the interests of safety.
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Board
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Guide, the
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Mental disorder

Mental Health
Commission

Mental Health Review
Tribunal
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The patient’s nearest relative or an Approved
Social Worker, or a person appointed by the
County Court to act as the nearest relative.

A social worker specially trained in dealing
with persons suffering from mental disorder,
and appointed by a Board to act as an ASW
for the purposes of the Order.

A Health and Social Services Board

The Department of Health and Social Services.

The forms which are required to be prescribed
under the Order. They are prescribed under
the Mental Health (Nurses, Guardianship,
Consent to Treatment and Prescribed Forms)
Regulations (Northern Ireland) 1986 (SR 1986
No 174) as amended, and are included also in
the Guide.

“The Mental Health (NT) Order 1986 - A
Guide” published by the Department in 1986 .

Medical treatment is broadly defined to
include nursing, and also care and training
under medical supervision.

This is defined in Article 3 of the Order, and
discussed in paragraphs 8 to 14 of the Guide.

The Mental Health Commission for Northern
Ireland established under Article 85 of the
Order to perform specified statutory functions.

Appeal tribunal constituted in accordance with
Atticle 70 of the Order.
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Patient

Responsible Board

Responsible Medical
Officer (RMO)

Regulations
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This is defined in Article 32 of the Order by
reference to a list of relationships, a caring
relative taking priority over a non-caring
relative, whatever his position on the list. The
list is also reproduced in the notes to the
relevant prescribed forms.

The Mental Health (Northern Ireland) Order
1986.

A medical practitioner appointed by the
Mental Health Commission for the purposes
of these Parts of the Order.

A person suffering or appearing to be suffer
ing from mental disorder. (NB A different
meaning applies for the purposes of Part VIII
of the Order).

For a hospital patient, the Board administering
the hospital. For guardianship, the Board for
the area in which the patient resides.

The Part II doctor in charge of the patient’s
assessment or treatment (or who provides
certain medical recommendations required by
the Order for the purposes of guardianship).

A number of regulations (also known as
Statutory Rules) have been made under
powers given in the Order. The most impor-
tant, for the purposes of this Code, are the
Mental Health (Nurses, Guardianship, Con-
sent to Treatment and Prescribed Forms)
Regulations (Northern Ireland) 1986, as
amended.
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INDEX OF STATUTORY REFERENCES

Age of Majority Act (Northern Ireland) 1969

Section
4 5.20

Mental Health Act 1983 1.14

Mental Health (Northern Ireland) Order 1986

Article
2 1.5,222,52
3 1.10,1.12
4 2.3,2.22,3.22
5 2.3,2.7,2.17,2.48,2.59
6 2.3,221,2.70
7 2.3,2.64-2.66,5.9
8 2.3,2.37,2.48,2.50,2.51
9 2.51,2.57,2.63
10 - 2.2
11 2.4,2.54,2.62
12 2.3,2.63,3.22
13 23
18 3.5,3.15,3.16
19 3.5,3.6,3.17
20 35
21 35,3.19
22 3.18,3.21
24 3.20
25 3.20
27 2.72,3.20
28 3.20,3.23
29 3.21
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46
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48
49
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53
54
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63
64
66
67
68
69
78
79
111
125
129
130
131
132
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2.8,3.7

2.7,2.17,3.6
2.13,2.18,2.29,3.12
45,4.6,4.20,5.9,5.14
45,4.6,4.20,5.14

45, 4.6, 4.20,4.22,4.33
4.5, 4.6,4.20

5.9

45,422

5.9

4.5,4.6,4.20

4.5, 4.6,4.20

422

422

422

422

59

1.1,5.9,5.10,5.11, 5.14,5.22,5.23, 5.26
5.9,5.12,5.13,5.14, 5.22,5.23,5.26
522

5.26
5.9,5.22,5.23,5.26
45,59,5.14,5.15

5.9

59

11,14

321

2.6,5.9

59

2.38

2.38
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Mental Health (Nurses, Guardianship, Consent to Treatment and Pre-
scribed Forms) Regulations (Northern Ireland) 1986

Reguiation

3 2.53,2.66
4 320

5 3.20

6 5.10,5.12
7 1.7

Mental Health (Nurses, Guardianship, Consent to Treatment and Pre-
scribed Forms) (Amendment) Regulations (Northern Ireland) 1992

1.7

Mental Health (Scotland) Act 1984

114
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INDEX

Admission

- alternatives 2.27-2.30

- applicant 2.7

- application 1.10, 2.2, 2.4-2.26, 2.64-2.71

- ASW’s role 2.5, 2.6, 2.10, 2.11, 2.13-2.20, 2.56

- children and young persons 2.31-2.36

- Court order 4.5-4.21, 4.24, 4.27-4.29

- conveyance to hospital 2.37-2.49, 4.25

- criteria 2.22

- GP’s role 2.12, 2.21, 2.70, 3.14, 5.6 see also recommending
doctor’s role

- hospital doctor’s role 2.57-2.60, 2.64, 2.65, 2.69

- hospital nurse’s role 2.52-2.56, 2.66-2.69

- medical examination 2.57-2.61

- nearest relative’s role 2.8-2.12

- procedure 2.51-2.61

- recommending doctor’s role 2.5, 2.6, 2.9, 2.10, 2.19, 2.21-
2.25,2.26-2.28, 2.70

- Secretary of State direction 4.4, 4.22, 4.23

- voluntary 2.27

- voluntary hospital patient 2.64-2.71

Assessment

- application see Admission
- period 2.58, 2.59, 2.63

- admission 2.7, 2.9-2.20, 2.26-2.30, 2.56
- conveyance to hospital 2.37, 2.38, 2.40-2.50, 4.25
- guardianship 3.5, 3.10-3.13, 3.16, 3.17, 4.33
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Board

- admission 2.33, 2.59, 4.24, 5.20

- conveyance to hospital 2.37, 2.40, 2.48, 2.50, 4.25, 4.26

- Court order 4.1, 4.5-4.8, 4.16-4.19

- Designated Officer 4.8, 4.12, 4.13, 4.16-4.19, 4.21, 4.24, 4.25,
4.29

- guardianship 3.4, 3.16, 3.19, 3.20, 3.21, 3.23, 4.33, 4.34

- guidance 2.12, 2.33, 2.50, 3.20

- notification 2.51, 2.58, 2.61-2.63, 2.71, 3.18

- Secretary of State direction 4.23, 4.24

- special hospitals 4.28, 4.29, 4.31

Children and young persons

- admission 2.31-2.36
- consent to treatment 5.19-5.21

Consent

- children and young persons 5.19-5.21

- disclosure of information 2.28, 5.5

- meaning 5.8

- Mental Health Commission review 5.26

- personal searches 5.43

- relative 5.24

- treatment 5.9-5.13

- treatment without 5.14-5.18, 5.23

- withheld or withdrawn 3.21, 4.5, 5.7, 5.8, 5.22

Conveyance to hospital

- authority 2.37, 2.38, 4.25

- ASW’s role 2.40-2.49

- GP’s 1ole see recommending doctor’s role

- nearest relative’s role 2.39

- person in custody 4.25

- recommending doctor’s role 2.25, 2.39, 2.40
- sedated patient 2.49
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admission ordered 4.5-4.21, 4.24, 4.27-4.29

appointment of acting nearest relative 2.7,2.17, 3.6, 3.10
Board representation 4.5-4.8, 4.16-4.19, 4.34
guardianship ordered 4.33, 4.34

medical evidence 4.5, 4.9-4.12,4.33

Criminal proceedings see Court, Secretary of State

Department of Health and Social Services

Code of Practice 1.1, 1.3, 1.5
delegated functions 4.1, 4.6
Guide to Order 1.4

special hospital 4.28-4.31

Designated Officer

admission 4.20, 4.21, 4.24, 4.25
Court cases 4.8, 4.12, 4.13, 4.16-4.19
special hospital 4.29

Board representative in Court 4.18, 4.19

conveyance to hospital 2.37, 2.39, 2.40, 2.49

evidence in Court 4.5, 4.9-4.15

examining 2.35, 2.55, 2.57, 2.58, 2.60-2.63, 3.14, 4.9-4.14
GP 2.12,2.21, 2.70, 3.14, 5.6 see also recommending
guardianship 3.14, 4.33

holding power 2.64, 2.65

hospital 2.55, 2.57, 2.64-2.66, 2.68-2.70, 5.17, 5.50,

5.52

Part 11 1.16, 1.17, 2.3, 2.37, 2.57, 2.60, 2.63, 3.14, 4.5,
4.22

Part IV 1.16, 5.11, 5.13

prison 4.11, 4.22

recommending 2.6, 2.9, 2.10, 2.19-2.30, 2.39, 2.40, 2.55,
2.60, 2.70

RMO 1.17, 2.57-2.59, 2.63, 4.5, 5.2,5.7,5.11, 5.13, 5.14,
5.22,5.23,5.26

special hospitals 4.29, 4.31

standards 5.16
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Documentation

- notification to Board 2.58, 2.61, 2.71

- notification to Mental Health Commission 2.61, 2.62, 2.71

- prescribed forms 1.7, 2.61, 2.71
- rectification 2.4, 2.62
- scrutiny 2.52-2.56

Guardianship

- applicant 3.6

- application 3.5-3.17

- ASW’s role 3.5, 3.6, 3.10-3.13, 3.16, 3.17, 4.34

- Board’s role 3.16, 3.19, 3.20, 4.34

- Court order 4.33, 4.34

- GP’s role 3.14 see also recommending doctors’ roles
- guardian’s role 3.3, 3.21-3.24

- nearest relative’s role 3.7-3.10

- purpose 3.1
- recommending doctors’ roles 3.14, 3.15

Health and Social Services Board see Board

Holding power

- doctors 2.64, 2.65
- nurses 2.66-2.69

Mapagement

- patient 4.10, 4.12, 4.19, 4.31, 5.2, 5.27-5.53
- staff 2.67

Mental disorder

- admission criteria 2.22

- cause of behaviour problem 5.29

- definition 1.10-1.14

- treatment 5.14, 5.15, 5.17, 5.25, 5.53
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Mental Health Commission

- appointments 1.16, 5.2

- notification 2.51, 2.61, 2.62, 2.71, 3.18, 3.19, 3.20, 5.11,
5.13,5.23

- review of treatment 5.26

- seclusion 5.49

- time out 5.47

Mental Health Review Tribunal
- application 3.20
Nearest Relative

- acting 2.7, 2.17, 3.6, 3.10

- advice 2.9, 2.10, 2.20, 2.23, 2.28, 2.29, 3.8

- applicant 2.7-2.13, 2.26, 2.29, 2.59, 3.6-3.10, 3.12, 3.16
- assistance 2.9, 2.12, 2.40, 3.8

- conveyance to hospital 2.39, 2.40

- definition 2.8, 3.7

- guardianship 3.3, 3.6-3.10, 3.12, 3.16, 3.17, 3.20, 4.34

- information 2.16, 2.48, 3.17

- objection 2.17, 3.10

- rights 2.16, 2.29, 3.20

- admission role 2.46, 2.52, 2.53, 2.55

- community mental handicap 2.19, 2.28
- community psychiatric 2.19, 2.28

- conveyance to hospital 2.49

- bolding power 2.66-2.69

- locked ward doors 5.46

- patient care 5,30

- personal searches 5.43

- seclusion 5.50-5.52

- training 5.30
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Patient

- admission 2.51-2.61, 4.12, 4.21-4.24

- application for assessment 2.4-2.30

- application for guardianship 3.5-3.18, 3.25
- behavioural problems 5.27-5.30

- consent to treatment 5.8-5.24

- conveyance to hospital 2.37-2.50, 4.25, 4.26
- definition 1.15

- detention 2.63-2.69

- guardianship 3.20-3.24

- physical restraint 5.36-5.53

- rights 1.9, 2.72, 3.20

- treatment 5.1-5.7

Restraint

- discharge 1.8

- locked ward doors 5.45-5.46
- physical 5.33-5.42

- seclusion 5.49-5.52

- special accommodation 5.53
- time out 5.47, 5.48

- use 5.31-5.36

Searches

- personal 5.43-5.44

Special hospital

- admission from 4.30-4.32

- admission to 4.27-4.29

- Court order 4.14, 4.27-4.29

Secretary of State

- Admission 4.4, 4.22, 4.23
- Restriction 4.5, 4.22
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Treatment

- children and young persons 2.32-2.34, 5.19-5.21
- consent 5.8-5.25

- court order 4.5, 4.6, 4.10-4.13, 4.27

- definition 5.1, 5.2

- detention for 2.2, 2.3, 2.60, 2.61, 2.63

- guardianship 2.1-3.4, 3.21, 3.22

- Mental Health Commission notification 2.61, 5.26
- plans 5.4-5.7, 5.48

- principles 1.8, 1.9, 5.3

- prison 4.3

- psychological 5.3, 5.7

- review 5.26, 5.32, 5.42

- RMO 5.2,5.7,5.13,5.14, 5.22,5.23, 5.26

- special hospital 4.27

- urgent 5.23

- voluntary patient 2.66
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Foreword

“We welcome this guidance, which has been carefully developed over the past 2 years
with considerable help from the health, social care and education sectors.

For the first time, guidance covers all areas of service that children and adults with
learning disabilities and difficulties will use throughout their lives.

It is vitally important for all staff to have effective training and support in the use of
restrictive physical interventions. People with learning disabilities have a right to be
treated with respect, care and dignity especially when they are behaving in ways which
maybe harmful to themselves or others and as a result require physical intervention from
staff. By using this guidance staff will be helped to act appropriately and in a safe
manner, so ensuring effective responses in difficult situations.

We would like to thank all those who have been involved in the production of this
material, particularly Professor John Harris and his colleagues at the British Institute
of Learning Disability. We are indebted to them for a great deal of hard work since the
mid 90’. We would also like to thank all those who responded so positively to the
consultation process, including staff, service users and their families.

We hope that you will find this a useful document, which will bring benefits to the day
to day lives of people with learning disabilities, their families and all staff who work
with them.”

de;& EE0
- < M M. A

Jacqui Smith Cathy Ashton
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summary

This is the first time joint Guidance by the Department of Health and the Department
for Education and Skills has been proposed on this topic. It is identified as an integral
part of both “Valuing People White Paper: A New Strategy for Learning Disability for
the 21st Century” and the National Minimum Standards for Care Homes for Younger
Adults and Adult Placements. Physical intervention refers to direct physical contact
between one person and another or to physical contact mediated by an instrument or
device. This guidance is specifically concerned with restrictive physical interventions
which involve the use of force to restrict movement or mobility or the use of force to
disengage from dangerous or harmful physical contact initiated by pupils or service users.
(Since the Guidance refers to both adults and children using a variety of different
services, the generic term ‘service user’ is used throughout the guidance to refer to
children or adults who are in receipt of health, education or social services.)

The Guidance is issued by the Department of Health under Section 7 of LASSA 1970.
It meets the commitment given by the DfEE in Circular 10/98, (Section 550A of the
Education Act 1996: The Use of Force to Control Or Restrain Pupils) to issue Guidance
to help schools and Local Education Authorities plan their strategies for managing the
behaviour of pupils with severe behavioural difficulties. It should be read in conjunction
with the letter from the Head of DfES’s Special Educational Needs Division to Chief
Education Officers on Promoting Positive Handling Strategies for Pupils with Severe
Behavioural Difficulties, dated April 24th 2001.

The purpose of the Guidance is to ensure that restrictive physical interventions (which
employ force) are used as infrequently as possible, that they are used in the best interests
of the service user, and that when they are used, everything possible is done to prevent
injury and maintain the person’s sense of dignity. Restrictive physical intervention should
be seen as one part of a broader strategy to address the needs of children and adults
whose behaviour poses a serious challenge to services.

This Guidance should be used by those responsible for commissioning, providing and
regulating:

. health and social services for adults and children with a learning disability
and/or Autistic Spectrum Disorder;

. educational provision catering for pupils with severe behavioural
difficulties, for example, those with emotional and behavioural difficulties,
autism and learning difficulties which can result in pupils displaying
extreme behaviour.

2
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It will also be useful to parents and those with parental responsibilities, independent
advocates and service users.

The inappropriate use of restrictive physical intervention may give rise to criminal
charges, action under civil law or prosecution under health and safety legislation. As a
general rule, restrictive physical interventions should only be used when other strategies
(which do not employ force) have been tried and found to be unsuccessful or, in an
emergency, when the risks of not employing a restrictive intervention are outweighed by
the risks of using force.

Restrictive physical intervention should employ the minimum reasonable force to
prevent injury or avert serious damage to property. Section 550A of the Education Act
1996 allows staff of a school to use reasonable force in relation to a pupil for the purpose
of preventing him/her:

. committing an offence;
. causing personal injury or damage to property;
. engaging in any behaviour prejudicial to the maintenance of good order

and discipline at the schools or among any of its pupils.

Any restrictive intervention should employ the minimum degree of force needed to
achieve these outcomes.

The use of restrictive physical interventions should be minimised by the adoption of
fully documented risk assessment and preventative strategies whenever it is foreseeable
that the use of force might be required. However, staff should be aware that, in an
emergency, restrictive physical interventions are permissible if they are necessary to
prevent injury or serious damage to property or, in school settings, if their use complies
with Section 550A of the Education Act 1996.

Action

The following organisations should have a policy on the use of restrictive physical
interventions:

. agencies which provide services for adults or children with a Learning
Disability and or Autistic Spectrum Disorder;
. schools which make provision for pupils with Emotional and Behavioural
Difficulties, Learning Difficulties and/or Autistic Spectrum Disorder.
. Local Education Authorities.
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Policies should clearly describe both good practice in the use of restrictive physical
interventions and unacceptable practices that might expose service users or staff to
foreseeable risk of injury or psychological distress.

The use of a restrictive physical intervention, whether planned or unplanned should
always be recorded in an incident book with numbered pages.

All staff who will be required to employ restrictive physical interventions will require
specialised training and they should only employ methods of restrictive physical
interventions for which they have received training. Trainers should be carefully selected
with reference to the BILD Code of Practice and evidence of professional accreditation.

Implementation of this guidance will require the co-ordinated effort of commissioners,
service providers, regulators, teachers and other professionals, care staff, and training
organisations. It is important that good practice in the use of restrictive physical
interventions is properly co-ordinated with other procedures designed to protect
vulnerable children and adults.

Local Authorities are asked to read Appendix 1 which is available on the DH website
(www.doh.gov.uk/learningdisabilities) and follow as Guidance under Section 7 of the
Local Authority Social Services Act 1970.

Local Education Authorities and schools are asked to read this guidance which is
available on the DfES website (www.dfes.gsi.gov.uk) and use it to assist the
implementation of Section 550A of the Education Act 1996.

For health service commissioners and providers the Guidance indicates required
outcomes. Any variation from this guidance will require demonstrable effectiveness
when examined by the STHA.

4
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1. Introduction

1.1  This guidance on the use of restrictive physical interventions in special schools,
care and health settings, is issued jointly by the Department for Education and
Skills/Department of Health. It stands as guidance under Section 7 of the Local
Authority and Social Services Act 1970; and as advice to support the
implementation of Section 550A of the Education Act 1996, in particular in
special school settings catering for pupils with severe behavioural difficulties
associated with learning difficulties and/or autistic spectrum disorders.
Additionally, this guidance will have relevance for working with pupils with severe
emotional and behavioural difficulties. Whilst the principles that underpin this
guidance will have wider relevance and implications for children in mainstream
schools (and LEAs may wish to bring the guidance to the attention of mainstream
schools within their area), this guidance is not intended to cover all forms of
extreme behaviours in all schools.

1.2 Many pupils for whom this guidance is intended use health and social care
services both inside and outside the school setting, and many will continue to use
health and social care services when they become adults and leave school.
Consistency in approach is important, both to provide the most effective support
for individual service users and to reduce the possibility of confusion or
disagreements between staff employed by different agencies. This joint guidance is
issued to help ensure that staff in schools and staff working in health and social
care settings adopt consistent practices in the use of restrictive physical
interventions, based upon a common set of principles. Where there is a clear
justification for different practices being sanctioned in schools, compared with
health and social care settings (for example, where different legislation applies),
this is clearly indicated. In this guidance, the term ‘service user’ refers to adults
and children who receive services in care establishments and/or educational
settings.

1.3 The guidance will help staff in health and social services to address important
outcomes for children and service users — rights, choice, independence and
inclusion — described in the Learning Disability White Paper Valuing People and
will contribute to the preparation of Joint Investment Plans.

1.4 Associated guidance on the care of adults with learning disability and/or autism
can be found in the Department of Health guidance on the protection of
vulnerable adults ‘No Secrets’ and in the report of the Task Force on Violence
Against Social Care Staff ‘A Safer Place: Combating Violence Against Social Care

6
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Staff. The Mental Health Act (1983, under review) and its associated Code of
Practice provides relevant guidance in respect of people who have been detained.

1.5  Guidance for all schools on the use of physical intervention for pupils in school
can be found in DfEE Circular 10/98 “Section 550A Of The Education Act
1996: The Use Of Force To Control Or Restrain Pupils”, and in guidance issued
to Chief Education Officers on Positive Handling Strategies in the letter from
DfES dated April 24th 2001 (see appendix 1). Additionally, to assist Local
Education Authorities and schools in developing local policies and to help schools
establish risk assessment procedures, DfES has commissioned the British Institute
of Learning Disabilities (BILD) to produce model policies on the use of physical
interventions, together with a risk assessment proforma for pupils who present
challenging behaviours.

1.6 In care settings, good practice in the use of physical interventions described
in this guidance will be monitored as part of the implementation of the
Care Standards Act.

1.7 In the case of children in residential care, the general Guidance and Regulations
issued in respect of the Children Act 1989 (Volume 4 Residential Care) addressed
the use of physical action such as restraint and holding in the context of good
order and discipline. The Children Act Guidance states that in residential care
settings ‘physical restraint should be used rarely and only to prevent a child
harming himself or others or from damaging property’ (para 1.82). Section 550A
of the Education Act 1996 sets out circumstances in which reasonable force may
be used by members of staff in schools. These are when it is reasonable to use
force for the purpose of preventing a pupil:

. committing an offence;
. causing personal injury or damage to property;
. engaging in any behaviour prejudicial to the maintenance of good order

and discipline in a school or among any of its pupils.
This Section does not apply to Colleges of Further and Higher Education.

1.8 Those concerned with, or responsible for, children in residential care, should read
this document in conjunction with earlier Department of Health Guidance on
Permissible Forms of Control in Children’s Residential Care (1993).

1.9  Those concerned with or responsible for pupils with SEN in schools should read
this guidance in conjunction with:

. section 550A of the Education Act 1996 and the associated guidance
(DfEE Circular 10/98) ‘Section 550A Of the Education Act 1996: The Use
of Force To Control Or Restrain Pupils’;
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1.10

1.11

1.12

1.13

1.14

1.15

8

. the letter of 24th April 2001 from DfES to Chief Education Officers on
Promoting Positive Handling Strategies for Pupils with Severe Behavioural
Difficulties (see Appendix 1).

The book Physical Interventions: A Policy Framework (BILD 1996) provides
additional advice and information on the use of physical interventions in different
service settings.

This guidance has been prepared in the context of The Human Rights Act (1998)
and The United Nations Convention on the Rights of the Child (ratified 1991).
It is based on the presumption that every adult and child is entitled to:

respect for his/her private life;
. the right not to be subjected to inhuman or degrading treatment;
. the right to liberty and security; and

. the right not to be discriminated against in his/her enjoyment of those
rights.

All services should be designed to promote independence, choice and inclusion
and to establish an environment that enables children and service users maximum
opportunity for personal growth and emotional wellbeing.

Wherever possible, restrictive physical interventions should be used in a way that is
sensitive to, and respects the cultural expectations of, children and service users and
their attitudes towards physical contact.

Any restrictive physical Intervention should avoid contact that might be mis-
interpreted as sexual.

Restrictive physical interventions should always be designed to achieve outcomes
that reflect the best interests of the child or adult whose behaviour is of immediate
concern and others affected by the behaviour requiring intervention. The decision
to use a restrictive physical intervention must take account of the circumstances
and be based upon an assessment of the risks associated with the intervention
compared with the risks of not employing a restrictive physical intervention. A
restrictive physical intervention must also only employ a reasonable amount of
force — that is the minimum force needed to avert injury or damage to property,
or (in schools) to prevent a breakdown of discipline — applied for the shortest
period of time.
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2. Who should read this guidance?

2.1  This guidance should be used by:

Service commissioners in health and social care.
Managers of health and social care services.
LEAS.

Governing bodies.

Teachers and other staff working in schools catering for pupils with severe
behavioural difficulties, for example, those with emotional and behavioural
difficulties, autism and learning difficulties which can result in pupils
displaying extreme behaviour.

Staff working in health and social care services.

Persons responsible for the operation of independent sector homes and
hospitals.

Registration and Inspection staff.
Ofsted inspectors.

Those who provide training for staff on the use of physical interventions.

Commissioning authorities will need to ensure that provider agencies follow this
guidance. Registration and Inspection staff will monitor the implementation of
this guidance within the terms of the Care Standards regulations.

2.2 The information in this guidance may also be helpful to:

Parents and those with parental responsibilities.
Independent advocates.

Service users.

Pupils

Staff working in colleges catering for students with severe behavioural
difficulties, for example, those with emotional and behavioural difficulties,
autism and learning difficulties which can result in pupils displaying
extreme behaviour.
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3. Definitions

3.1 Different forms of physical intervention are summarised in the table below. It
shows the difference between restrictive forms of intervention, which are designed
to prevent movement or mobility or to disengage from dangerous or harmful
physical contact, and non-restrictive methods. Restrictive physical interventions
involve the use of force to control a person’s behaviour and can be employed using
bodily contact, mechanical devices or changes to the person’s environment. The
use of force is associated with increased risks regarding the safety of service users
and staff and inevitably affects personal freedom and choice. For these reasons this
guidance is specifically concerned with the use of restrictive physical interventions.

Bodily contact Mechanical Environmental change
Non restrictive Manual guidance to Use of a protective Removal of the cause
assist a person walking helmet to prevent self of distress, for example,
injury adjusting temperature,
light or background
noise
Restrictive Holding a person’s hands Use of arm cuffs or Forcible seclusion or
to prevent them hitting  splints to prevent the use of locked doors
someone self injury

3.2 Restrictive physical interventions can be employed to achieve a number of
different outcomes:

. to break away or disengage from dangerous or harmful physical contact
initiated by a service user;

. to separate the person from a ‘trigger’, for example, removing one pupil
who responds to another with physical aggression;

. to protect a child or service user from a dangerous situation — for example,
the hazards of a busy road.

3.3 Itis helpful to distinguish between:

. planned intervention, in which staff employ, where necessary, pre-arranged
strategies and methods which are based upon a risk assessment (see below)
and recorded in care plans;

. emergency or unplanned use of force which occurs in response to unforeseen
events.
10
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3.4  The scale and nature of any physical intervention must be proportionate to both
the behaviour of the individual to be controlled, and the nature of the harm they
might cause. These judgements have to be made at the time, taking due account
of all the circumstances, including any known history of other events involving
the individual to be controlled. The minimum necessary force should be used,
and the techniques deployed should be those with which the staff involved are
familiar and able to use safely and are described in the child or service user’s
support plan. Where possible, there should be careful planning of responses
to individual children and adults known to be at risk of self-harm, or of
harming others.

3.5  The use of force is likely to be legally defensible when it is required to prevent:

. self-harming;

. injury to other children, service-users, staff or teachers;

. damage to property;

. an offence being committed; and

. in school settings, any behaviour prejudicial to the maintenance of good

order and discipline within the school or among any of its pupils.

3.6 The use of force to restrict movement or mobility or to break away from
dangerous or harmful physical contact initiated by a service user will involve
different levels of risk. Good practice must always be concerned with assessing and
minimising risk to children, service users, staff and others and pre-planning
responses, where possible. Examples of physical intervention that might generally
be considered low risk include:

. members of staff taking reasonable measures to hold a service user to
prevent him or her from hitting someone;

. a specially designed “arm cuff” to prevent someone self-injuring
(see para 7.4);

. accompanying a person who dislikes physical contact to a separate room

where they can be alone for a few minutes while being continuously
observed and supported.

3.7 Elevated levels of risk are associated with:

. the use of clothing or belts to restrict movement;
. holding someone who is lying on the floor or forcing them onto the floor;
. any procedure which restricts breathing or impedes the airways;
11
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seclusion, where an adult or child is forced to spend time alone in a room
against their will,

extending or flexing the joints or putting pressure on the joints;

. pressure on the neck chest abdomen or groin areas.
3.8  Planned physical intervention strategies should be:

. agreed in advance by a multidisciplinary or school team working in
consultation with the child or service user, his or her carers or advocates
and, in the case of a child, those with parental responsibility;

. described in writing and incorporated into other documentation which sets
out a broader strategy for addressing the service user’s behavioural
difficulties;

. implemented under the supervision of an identified member of staff who
has undertaken appropriate training provided by an organisation accredited
by BILD;

. recorded in writing so that the method of physical intervention and the
circumstances when it was employed can be monitored and, if necessary,
investigated.

3.9  Where planned physical intervention strategies are in place, they should be
one component of a broader approach to behaviour management, treatment
or therapy.

3.10 Unplanned or emergency intervention may be necessary when a service user
behaves in an unexpected way. In such circumstances, members of staff retain
their duty of care to the service user and any response must be proportionate to
the circumstances. Staff should use the minimum force necessary to prevent injury
and maintain safety, consistent with appropriate training they have received.

3.11 To the extent that seclusion (where an adult or child is forced to spend time alone
against their will) involves restricting a person’s freedom of movement, it should
also be considered a form of physical intervention. The use of seclusion for people
detained under the Mental Health Act (1983;under review) is set out in the Code
of Practice published in 1999.

3.12 The right to liberty and personal freedom is enshrined Article 5 of the Human
Rights Act 1998 and is protected by the criminal and civil law. For these reasons
the use of seclusion outside the Mental Health Act should only be considered in
exceptional circumstances and should always be proportional to the risk presented
by the child or service user.

12

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2946 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002947

Guidance on the use of Restrictive Physical Interventions for staff working with children and adults who display extreme
behaviour in association with learning disability and/or autistic spectrum disorder

3.13 Under the Children Act 1989 any practice or measure, such as ‘time out’ or
seclusion, which prevents a child from leaving a room or building of his own free
will, may be deemed a ‘restriction of liberty’. Under this Act, restriction of liberty
of children being looked after by a local authority or accommodated by NHS
establishments is only permissible in very specific circumstances, for example when
the child is placed in secure accommodation approved by the Secretary of State or
where a court order is in operation.

3.14 In care settings, if seclusion is required other than in an emergency (for periods of
longer than a few minutes or more frequently than once a week) then staff should
seek advice regarding the use of statutory powers under mental health or child
care legislation.

13
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Legal considerations

The Human Rights Act 1998 sets out important principles regarding
protection of individuals from abuse by state organisations or people
working for those institutions. Implementation of this guidance will help to
ensure that practice within services is consistent with this Act.

It is a criminal offence to use physical force, or to threaten to use force (for
example, by raising a fist or issuing a verbal threat), unless the circumstances give
rise to a ‘lawful excuse’ or justification for the use of force. Similarly, it is an
offence to lock an adult or child in a room without recourse to the law (even if
they are not aware that they locked in) except in an emergency when for example
the use of a locked room as a temporary measure while seeking assistance would
provide legal justification. The use of double or high door handles in classrooms
or locking outside doors, as a safety measure and/or security precaution when
children are supervised by an adult would be considered a reasonable measure to
prevent a significant risk of harm within a school’s duty of care to its pupils. Use
of physical intervention may also give rise to an action in civil law for damages if
it results in injury, including psychological trauma, to the person concerned.

Under health and safety legislation, employers are responsible for the health safety
and welfare of employees and the health and safety of persons not in employment,
including service users and visitors. This requires employers to assess risks to both
employees and service users arising from work activities, including the use of
physical interventions. Employers should also establish and monitor safe systems
of work and ensure that employees are adequately trained. Employers should also
ensure that all employees, including agency staff, have access to appropriate
information about adults and children they are working with.

Schools owe a duty of care to their pupils. Providers of health and social care
services owe a duty of care towards all service users. The duty of care requires that
reasonable measures are taken to prevent harm. Therefore, the use of “high
handles” that are beyond the reach of a child and the use locks or other security
measures on outside doors to control visitor entry are permissible, if the child is
supervised by an adult. It may be appropriate to employ restrictive physical
intervention to prevent a significant risk of harm, for example:

. to prevent an adult or child running toward a busy road,;

. to prevent an adult or child self-injuring;
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to prevent an adult or child injuring another person;
. to prevent an adult or child committing an offence.

4.4 Planned physical interventions should only be used as part of a holistic strategy
when the risks of employing an intervention are judged to be lower than the risks
of not doing so. The use of unplanned or emergency physical intervention is
addressed in paragraph 3.10 above and in Section 9 below.

4.5  Any physical intervention should employ the minimum reasonable force to
prevent injury or serious damage to property, to avert an offence being committed
and, in school settings, to prevent a pupil engaging in extreme behaviour
prejudicial to the maintenance of good order and discipline at school or among
any of its pupils (see DfEE Circular 10/98 “Section 550A of the Education Act
1996: The Use of Force to Control or Restrain Pupils” for more details).

4.6  Records of incidents involving particular pupils and service users sometimes show
that there are set patterns to their behaviour which, if unchecked, will lead to it
becoming dangerous or exceptionally disruptive. In these circumstances, it might
be necessary to use restrictive physical interventions at an early stage. (see Section
10 on Policies and Section 11 on Recording below).

15
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5. Prevention

5.1  The use of restrictive physical interventions should be minimised by the adoption
of primary and secondary preventative strategies.

Primary prevention is achieved by:

ensuring that the number of staff deployed and their level of competence
corresponds to the needs of children and service users and the likelihood
that physical interventions will be needed. Staff should not be are left in

vulnerable positions;

helping children and service users to avoid situations which are known to
provoke violent or aggressive behaviour, for example, settings where there
are few options for individualised activities;

care plans or, for school pupils, Positive Handling Plans, which are
responsive to individual needs and include current information on risk
assessment;

creating opportunities for children and service users to engage in
meaningful activities which include opportunities for choice and a sense
of achievement;

developing staff expertise in working with children and service users who
present challenging behaviours;

talking to children, service users, their families and advocates about the way
in which they prefer to be managed when they pose a significant risk to
themselves or others. Some children or service users prefer withdrawal

to a quiet area to an intervention which involves bodily contact.

Secondary prevention involves recognising the early stages of a behavioural
sequence that is likely to develop into violence or aggression and employing
‘defusion’ techniques to avert any further escalation.

Where there is clear documented evidence that particular sequences of behaviour
rapidly escalate into serious violence, the use of a restrictive physical intervention
at an early stage in the sequence may, potentially, be justified if it is clear that:
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primary prevention has not been effective;
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. the risks associated with not using a restrictive physical intervention are
greater than the risks of using a restrictive physical intervention; and

. other appropriate methods, which do not involve restrictive physical
interventions, have been tried without success.

5.2  All prevention strategies should be carefully selected and reviewed to ensure that
they do not constrain opportunities or have an adverse effect on the welfare or the
quality of life service users (including those in close proximity to the incident),
unnecessarily. In some situations it may be necessary to make a judgement about
the relative risks and potential benefits arising from activities which might
provoke challenging behaviours compared with the impact on the person’s overall
quality of life if such activities are proscribed. This is likely to require a detailed
risk assessment — see section 6 above.

5.3  Devices which are required for a therapeutic purpose, such as buggies, wheelchairs
and standing frames (including any supporting harness) may also restrict
movement. Such devices should never be provided for the purpose of preventing
problem behaviour, although, in extreme circumstances, they might be used to
manage risks as defined in section 6. A decision to use therapeutic devices to
prevent problem behaviour (for example, strapping someone into a wheelchair)
must be agreed by a multi-disciplinary team in consultation with service users,
their families (and in the case of children, those with parental responsibility) and
advocates, and recorded within an individual’s care plan/ Positive Handling Plan.

5.4  Devices that are designed specifically to prevent problem behaviours should be
considered a form of restrictive physical intervention, even if the service user does
not resist the use of such devices. For example, arm splints or protective garments
might be used to prevent self-injury. They should only be introduced after a
multidisciplinary assessment which includes consultation with service users their
families (and in the case of children, those with parental responsibility) and
advocates. If used, they should be selected carefully to impose the least restriction
of movement required to prevent harm while attempts should continue to be
made to achieve the desired outcomes with less restrictive interventions. Such
devices should only be used by teachers and carers who have received specific
training in their usage. The rational for using any devices and the circumstances in
which they may be used must be clearly recorded within an individual’s care plan/
Positive Handling Plan.

17
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6. Medication

6.1 In certain situations, the use of medication may be indicated as a method of
managing extreme behaviour. Medication must only be administered upon
medical advice and must only be used as a routine method of managing difficult
behaviour where it is included within an individual’s care plan and agreed by a
qualified medical practitioner. The use of medication should comply any
regulations or national minimum standards issued under the Care Standards Act.
Under their duty of care, staff should not give tranquillisers to service users who
have contra- indications and any contra indications should always be recorded in
their care plan. Except in an emergency, (see Section 9) where there is a significant
risk of personal injury or a serious risk of an offence being committed, rapid
tranquillisation should not be used as a method of gaining control over adults or
children who display violent or aggressive behaviour. Even in an emergency, if
force is required to administer a tranquilliser, the degree of force must be
reasonable. For further information on managing medication in schools please see
DfEE Circular 14/96 “Supporting Pupils with Medical Needs in School”.

18
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7. Risk Assessment

7.1 When the use of a restrictive physical Intervention is sanctioned, it is important
that appropriate steps are taken to minimise the risk to both staff and service
users. Among the main risks to children and service users are that a physical
intervention could:

. be used unnecessarily, that is when other less intrusive methods could achieve
the desired outcome;

. cause injury;

. cause pain, distress or psychological trauma;

. become routine, rather than exceptional methods of management;

. increase the risk of abuse;

. undermine the dignity of the staff or service users or otherwise humiliate or

degrade those involved,;

. create distrust and undermine personal relationships.

7.2 The main risks to staff include the following:

. as a result of applying a physical intervention they suffer injury;

. as a result of applying a physical intervention they experience distress or
psychological trauma;

. the legal justification for the use of a physical intervention is challenged in
the courts;

. disciplinary action.

7.3 The main risks of not intervening include:

. staff may be in breach of the duty of care (see 4.3 above);
. children, service users, staff or other people will be injured or abused;
. serious damage to property will occur;
. the possibility of litigation in respect of these matters.
19
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7.4 Whenever it is foreseeable that a service user might require a restrictive physical
intervention, a risk assessment should be carried out which identifies the benefits
and risks associated with the application of different intervention techniques with
the person concerned (see BILD's risk assessment proforma). Where the use of
self-harm prevention devices is indicated, staff should be fully trained in their
usage. This should always be recorded and incorporated with individual care plans
or Positive Handling Plans for school pupils (See DfES letter of April 24 2001 to
Chief Education Officers on Promoting Positive Handling Strategies for Pupils
with Severe Behavioural Difficulties) and other documents that describe a broader
strategy for responding to behavioural difficulties. Where incidents are foreseeable,
service users should only be exposed to restrictive physical intervention techniques
which are described in their individual records/ Positive Handling Plans following
a risk assessment.

20

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2954 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002955

8. Proactive use of restrictive physical
Interventions

8.1 In most circumstances, restrictive physical interventions will be used reactively.
Occasionally, it may be considered in the best interests of the child or adult to
accept the possible use of a restrictive physical intervention as part of a therapeutic
or educational strategy that could not be introduced without accepting that
reasonable force might be required. For example, the best way of helping a child
to tolerate other children without becoming aggressive might be for an adult to
‘shadow’ the child and to adjust the level of any physical intervention needed
according to the child’s behaviour. Similarly, staff might be sanctioned to use a
restrictive physical intervention, if necessary, as part of an agreed strategy to help
a person who is gradually learning to control their aggressive behaviour in public
places. In both examples, the physical intervention is part of a broader educational
or therapeutic strategy.

8.2  Where this approach is employed it is important to establish in writing a clear
rationale for the anticipated use of the restrictive physical intervention and to have
this endorsed by a multidisciplinary meeting which includes, wherever possible,
family members (or those with parental responsibility) and an independent
advocate. In schools, the possible use of restrictive physical interventions, as part
of a broader educational or therapeutic strategy, will be included within the pupil’s
Positive Handling Plan.

21
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9. Emergency use of restrictive
physical interventions

9.1 Emergency use of restrictive physical interventions may be required when service
users behave in ways that have not been foreseen by a risk assessment. Research
evidence! shows that injuries to staff and to service users are more likely to occur
when physical interventions are used to manage unforeseen events and for this
reason great care should be taken to avoid situations where unplanned physical
interventions might be needed.

9.2  An effective risk assessment procedure together with well planned preventative
strategies will help to keep emergency use of restrictive physical interventions to
an absolute minimum. However, staff should be aware that, in an emergency, the
use of force can be justified if it is reasonable to use it to prevent injury or serious
damage to property and, in schools, to prevent a pupil engaging in any behaviour
prejudicial to the maintenance of good order and discipline in the school or
among any of its pupils.

9.3  Evenin an emergency, the force used must be reasonable. It should be
commensurate with the desired outcome and the specific circumstances in terms
of intensity and duration. Before using restrictive physical intervention in an
emergency, the person concerned should be confident that the possible adverse
outcomes associated with the intervention (for example, injury or distress) will be
less severe than the adverse consequences which might have occurred without the
use of a physical intervention.

1 Hill,J. and Spreat, S. (1987) — “Staff injury rates associated with the implementation of contingent restraint” Mental Retardation, 25, 3, 141-145
Spreat, S.; Lipinski, D.P; Hill, J. and Halpin, M. (1986) — “Safety indices associated with the use of contingent restraint procedures.” Applied
Research in Mental Retardation, 7, 475-481
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10. Policies

10.1 The starting point for establishing good practice in the use of restrictive physical
interventions is the development of organisational policies which reflect current
legislation and case law as well as government guidance, professional codes of
practice and local circumstances, including the characteristics of the children or
adults within particular services. Policies on physical interventions are expected to
be developed in collaboration with local Adult Protection and Area Child
Protection Committees.

10.2 Every agency included within the remit of this guidance is expected to have
a policy on the use of restrictive physical interventions. The amount of detail
needed will depend upon local circumstances but would be expected to cover the
areas described in section 10.8 below. In general terms, policies will describe the
context in which it is appropriate to use restrictive physical interventions.

10.3 Policies are expected to emphasise that restrictive physical interventions should
always be used as part of a more general behaviour management strategy.

10.4 A school’s Behaviour Policy and the related Physical Interventions Policy will set
out the broad range of strategies staff are allowed to use when attempting to
defuse an incident of extreme behaviour.

10.5 Individual Care Plans and, in schools, Positive Handling Plans (see DfES letter of
April 24th 2001 to Chief Education Officers on Positive Handling Strategies for
Pupils with Severe Behavioural Difficulties ) are expected to set out, in detail, the
specific strategies and techniques which should, if necessary, be used with each
named service user who has been assessed as being at risk of needing restrictive
physical interventions. Plans are also expected to list any specific techniques which
it would not normally be appropriate to use (whether because the service user has
experienced abuse in the past or for some other reason. See Section 6 on Risk
Assessment)

10.6 The policy is expected to explain how service users, their families (and in the case
of children, those with parental responsibility) and advocates participate in
planning, monitoring and reviewing the use of restrictive physical interventions.

10.7 LEAs are also expected to develop their own policies on the use of restrictive
physical interventions using this guidance as a framework. LEAs are also expected
to inform schools when new pupils who are identified as being at risk of
displaying extreme behaviour are due or likely to be placed there. Other
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important points of reference will be the letter from DfES to Chief Education
Officers on Promoting Positive Handling Strategies for Pupils with Severe
Behavioural Difficulties and the materials on policy development and
implementation being produced by BILD.

10.8 Policies on restrictive physical interventions are expected to include reference to
the following:

24

Strategies for preventing the occurrence of behaviours which precipitate the
use of a physical intervention.

Strategies for ‘de-escalation’ or ‘defusion’” which can avert the need for a
physical intervention.

Procedures for post incident support and de-briefing for staff, children,
service users and their families.

The concept of reasonable force where ‘reasonableness’ is determined with
reference to all the circumstances, including:

— The seriousness of the incident.

— The relative risks arising from using a physical intervention compared
with using other strategies.

— The age, cultural background, gender, stature and medical history of the
child or service user concerned.

— The application of gradually increasing or decreasing levels of force in
response to the person’s behaviour.

The approach to risk assessment and risk management employed.
The distinction between.

— seclusion where an adult or child is forced to spend time alone against
their will;

— time out which involves restricting the service user’s access to all positive
reinforcements as part of the behavioural programme;

— withdrawal which involves removing the person from a situation which
causes anxiety or distress to a location where they can be continuously
observed and supported until they are ready to resume their usual
activities.

The distinction between planned physical interventions (where incidents
are foreseeable) and the use of force in emergency situations (which cannot
reasonably be anticipated).

First aid procedures to be employed and those responsible for
implementation in the event of an injury or physical distress arising as a
result of a physical intervention.
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. Policies should clearly describe unacceptable practices that might expose
service users or staff to foreseeable risk of injury of psychological distress.

10.9 Policies will need to recognise situations where breakaway or disengagement
strategies, which involve minimal use of pain or discomfort, may be sanctioned as
the least intrusive method which is consistent with the safety of staff and service
users. Such methods will be based upon a risk assessment, will be fully
documented and will employ only the minimum amount of force required.

10.10 Policies should include a clear statement about the safeguards needed to protect
the rights of service users who need constant supervision. Children and service
users who lack an awareness of danger may present a risk to themselves or others
in public places and for this reason the use of locked doors may be considered. In
these circumstances a court order should be obtained. This does not apply to the
use of high or double handles in classrooms as a safety measure, or to locking or
providing security on outside doors to control visitor entry, provided that children
are supervised by an adult.

10.11 Employers and managers are responsible for ensuring that staff receive training,
including updates and refresher courses, appropriate to their role and
responsibilities within the service. There should be a policy on staff development
and training which includes reference to training in the use of physical
interventions.

10.12 Normally, only staff who been trained to an appropriate level should be
sanctioned to use restrictive physical interventions. In schools, under Section
550A of the Education Act 1996, this will be a teacher or someone who, with the
head’s authority, has lawful control of pupils. However, in an emergency the use of
force by other people can be justified if it is the only way to prevent injury or to
prevent an offence being committed. In these circumstances, the use of force
should be reasonable and proportionate and, whenever possible, it should reflect
the person’s previous training in the appropriate use of restrictive physical
interventions.

10.13 Employers and managers wishing to engage trainers or training organisations
should seek evidence to support the suitability of particular approaches. The
BILD Code of Practice for Trainers in the Use of Physical Interventions is an
important point of reference for trainers and service providers.

10.14 Policies should be reviewed, evaluated and amended at least every 12 months.

10.15 Agency policies on restrictive physical interventions should be explained to service
users, including those who might be exposed to physical interventions. All those
who experience physical interventions should be offered the opportunity to
discuss the way in which staff have responded to their behaviour and to express
their concerns and preferences about future management.
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11. Recording

11.1 For schools: Clarifying the text of DfEE Circular 10/98, the DfES letter to Chief
Education Officers dated April 24th 2001 describes the basic procedures and
systems for recording incidents involving the use of restrictive physical
interventions that schools are expected to follow. These should be taken as a
minimum. The protocol described below, although designed for care settings,
includes much which schools might consider drawing on.

11.2 For health and care settings: If it is foreseeable that a child or adult will require
some form of restrictive physical intervention, for each service user, there must
be a written protocol which includes:

. a description of behaviour sequences and settings which may require
a physical intervention response;

. the results of an assessment to determine any contra indications for use
of physical interventions;

. a risk assessment which balances the risk of using a restrictive physical
intervention against the risk of not using a physical intervention;

. a record of the views of those with parental responsibility in the case of
children and family members in the case of adults;

. a system of recording behaviours and the use of restrictive physical
interventions using an incident book with numbered and dated pages
(see 11.2 below);

. previous methods which have been tried without success;

. a description of the specific physical intervention techniques which are
sanctioned, the dates on which they will be reviewed;

. a description of staff who are judged competent to use these methods with
this person (see section 11 on Staff Training below);

. the ways in which this approach will be reviewed, the frequency of review
meetings and members of the review team.

An up-to-date copy of this protocol must be included in the person’s individual
care plan.
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11.3 The use of a restrictive physical intervention, whether planned or unplanned
(emergency) should always be recorded as quickly as practicable (and in any event
within 24 hours of the incident) by the person(s) involved in the incident in a
book with numbered pages. The written record should indicate:

the names of the staff and service users involved;

the reason for using a physical intervention (rather than another strategy);
the type of physical intervention employed,;

the date and the duration of the physical intervention;

whether the service user or anyone else experienced injury or distress and, if
they did, what action was taken.

The views of the service user(s) involved in the incident should also be recorded.

11.4 The contents of the incident book should be reviewed on a half-termly basis and
appropriate action taken.

11.5 Recording will be used for a number of different purposes:

compliance with statutory requirements;

monitoring of service users’ welfare;

monitoring staff performance and identifying training needs or outcomes;
contributing to service audit and evaluation;

updating medical records.

11.6 Services need to ensure that recording methods are in place to meet each of these
requirements.

27

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2961 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002962

12. Post Incident Management

12 .1 Following an incident in which restrictive physical interventions are employed,
both staff and service users should be given separate opportunities to talk about
what happened in a calm and safe environment. Interviews should only take place
when those involved have recovered their composure. Post incident interviews
should be designed to discover exactly what happened and the effects on the
participants. They should not be used to apportion blame or to punish those
involved. If there is any reason to suspect that a service user or a member of staff
has experienced injury or severe distress following the use of a physical
intervention, they should receive prompt medical attention.

12.2 To help protect the interests of service users who are exposed to restrictive physical
interventions it is good practice to involve, wherever possible, family carers and
independent advocates in planning, monitoring and reviewing how and when
they are used.
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13. Staff training

13.1 All staff require induction training before being required to work with people who
present challenging behaviours. Staff who are expected to employ restrictive
physical interventions will require additional, more specialised training. The
nature and extent of the training will depend upon the characteristics of the
people who may require a physical intervention, the behaviours they present and
the responsibilities of individual members of staff.

13.2 Staff should normally only use methods of restrictive physical intervention for
which they have received training. Specific techniques should be closely matched
to the characteristics of individual service users and there should be a record of
which staff are permitted to use different techniques. It is not appropriate for staff
to modify the techniques they have been taught.

13.4 The Department of Health and the Department for Education and Skills are
working with BILD, and in collaboration with other agencies, to establish an
accreditation scheme for those offering training on physical interventions for
learning disability and education services. It is envisaged that accreditation within
this scheme will provide an important indication of the quality of training
available from different trainers and training organisations.
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14. Implementation

14.1 Implementation of this guidance will require co-ordinated effort from
commissioners, service providers, professionals, care staff and training
organisations. The key tasks for implementation are set out below.

30

Establishing and implementing appropriate and effective agency policies on
the use of physical interventions.

Maintaining systematic and accurate records and a system for reporting and
reviewing incidents.

Establishing a system to monitor trends over time both with respect to the
use of physical interventions with individual service users and to identify
overall trends in the use of physical interventions within an organisation.

Monitoring and reviewing local practice in the light of feedback within the
context of clinical governance or other systems of accountability.

Developing staff training programmes which include regular updating and
re-fresher courses. The expectation is that training should normally be
provided by trainers who are accredited under the BILD Code of Practice
on Training Staff in the use of Physical Interventions.

Ensuring that staff recruitment, training and work rotas are adjusted to
ensure that staff with appropriate expertise are available to service users
who may require physical interventions.
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15. Co-ordination

15.1 Itis important that good practice in the use of physical interventions is properly
co-ordinated with other procedures designed to protect vulnerable people.
These will include:

. local multi-agency management committees set up to audit policies,
procedures and practices for the protection of vulnerable adults (See No
Secrets, Section 3);

. the Mental Health Act Commission when physical interventions are
employed with anyone who is detained under the Mental Health Act;

. local Area Child Protection Committees.

15.2  Commissioners will wish to ensure that suitable arrangements are in place before
approving contracts and, under the new Care Standards Act, inspectors will have
responsibility for monitoring and evaluating co-ordination between service
providers and other agencies.
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Important note

This document was produced jointly with the Department of
Health (DoH) in 2002. We are in discussion with DoH on
revising the document and incorporating it with ‘Guidance on the
Use of Restrictive Physical Interventions for Pupils with Severe
Behavioural Difficulties’. A new version is expected to be
available later this year (2012).

In the meantime, please note that the content of this document
does not reflect current Government policy and also the following
important changes:

. Section 93 of the Education and Inspections Act 2006 has
replaced section 550A of the Education Act 1996
. Use of reasonable force — advice for head teachers, staff

and governing bodies has replaced DfEE Circular 10/98 Section
550A of the Education Act 1996: The use of force to control or
restrain pupils and the DfES letter to Chief Education Officers
dated 24 April 2001.

. “Dealing with allegations of abuse against teachers and
other staff: guidance for local authorities, head teachers, school
staff, governing bodies and proprietors of independent schools”
has replaced DfEE circular 10/95 “Protecting Children from
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Foreword

"We welcome this guidance, which has been carefully developed over the
past 2 years with considerable help from the health, social care and education
sectors.

For the first time, guidance covers all areas of service that children and adults
with learning disabilities and difficulties will use throughout their lives.

It is vitally important for all staff to have effective training and support in the
use of restrictive physical interventions. People with learning disabilities have
a right to be treated with respect, care and dignity especially when they are
behaving in ways which maybe harmful to themselves or others and as a
result require physical intervention from staff. By using this guidance staff will
be helped to act appropriately and in a safe manner, so ensuring effective
responses in difficult situations.

We would like to thank all those who have been involved in the production of
this material, particularly Professor John Harris and his colleagues at the
British Institute of Learning Disability. We are indebted to them for a great
deal of hard work since the mid 90's. We would also like to thank all those
who responded so positively to the consultation process, including staff,
service users and their families.

We hope that you will find this a useful document, which will bring benefits to

the day to day lives of people with learning disabilities, their families and all
staff who work with them."

(g M. A

Jorne 5.1
g

Jacqui Smith Cathy Ashton
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Guidance on the Use of Restrictive Physical Interventions

Action Points for Schools and LEAs

The following points summarise the steps that schools and LEAs need to take
to ensure that they have appropriate policies, practices and procedures in
relation to the use of restrictive physical interventions.

Underpinning Principles

e The use of force should, wherever possible, be avoided

e There are occasions when the use of force is appropriate

e When force is necessary, it must be used in ways that maintain the
safety and dignity of all concerned

Policies

1. Every agency included within the remit of the guidance should have a
policy on the use of physical interventions. In general terms, policies
will describe the context in which it is appropriate to use restrictive
physical interventions

2. Policies should be part of a more general behaviour management
strategy

3. Specific strategies and techniques for specific pupils should be
outlined in that pupil's behaviour management plan

4. Policies should indicate how children and their families could
participate in the planning, monitoring and review of the use of
restrictive physical interventions

5. Policies should include reference to the following:

e strategies for preventing and "de-escalating" behaviours that
precipitate the use of physical interventions

e descriptions of strategies staff are allowed to use when managing
extreme behaviour

e procedures for post-incident support

e how the concept of reasonable force will be determined

e the approach to risk assessment and risk management employed

e distinctions between seclusion, time out and withdrawal

e distinctions between planned and emergency physical interventions
e descriptions of practices which carry elevated levels of risk
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Recording

1. The DfES letter to Chief Education Officers dated April 24th 2001 describes
the basic procedures and systems for recording incidents involving the use
of restrictive physical interventions that schools are expected to follow.
These should be taken as a minimum. Where the use of restrictive physical
interventions can be anticipated, schools should also consider developing a
written protocol that includes:

e A description of behaviour sequences and settings which may require a
physical intervention response

e A risk assessment which balances the risk of using a restrictive
physical intervention against the risk of not using a physical intervention

e A record of the views of those with parental responsibility

e A system of recording behaviours and the use of restrictive physical
interventions using an incident book with numbered and dated pages

* Previous methods which have been tried without success

e A description of staff who are judged competent to use these methods
with this child

e The ways in which this approach will be reviewed, the frequency of review
meetings and members of the review team.

2. The use of a restrictive physical intervention, whether planned or unplanned
(emergency) should always be recorded as quickly as practicable (and in any
event within 24 hours of the incident) by the person(s) involved in the
incident in a book with numbered pages. The written record should indicate:

* the names of the staff and service users involved

e the reason for using a physical intervention (rather than another
strategy)

e the type of physical intervention employed
e the date and the duration of the physical intervention

e whether the service user or anyone else experienced injury or distress and,
if they did, what action was taken.

3. The views of the service user(s) involved in the incident should also be
recorded.

4. Records should be reviewed on a half-termly basis.
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GUIDANCE ON THE USE OF RESTRICTIVE PHYSICAL INTERVENTIONS
FOR STAFF WORKING WITH CHILDREN AND ADULTS WHO DISPLAY
EXTREME BEHAVIOUR IN ASSOCIATION WITH LEARNING DISABILITY
AND/OR AUTISTIC SPECTRUM DISORDER

1 Introduction

1.1 This guidance on the use of restrictive physical interventions in special
schools, care and health settings, is issued jointly by the Department for
Education and Skills/Department of Health. It stands as guidance under
Section 7 of the Local Authority and Social Services Act 1970; and as
advice to support the implementation of Section 550A of the Education
Act 1996, in particular in special school settings catering for pupils with
severe behavioural difficulties associated with learning difficulties and/or
autistic spectrum disorders. Additionally, this guidance will have relevance
for working with pupils with severe emotional and behavioural difficulties.
Whilst the principles that underpin this guidance will have wider relevance
and implications for children in mainstream schools (and LEAs may wish
to bring the guidance to the attention of mainstream schools within their
area), this guidance is not intended to cover all forms of extreme
behaviours in all schools.

1.2 Many pupils for whom this guidance is intended use health and social care
services both inside and outside the school setting, and many will
continue to use health and social care services when they become adults
and leave school. Consistency in approach is important, both to provide
the most effective support for individual service users and to reduce the
possibility of confusion or disagreements between staff employed by
different agencies. This joint guidance is issued to help ensure that staff in
schools and staff working in health and social care settings adopt
consistent practices in the use of restrictive physical interventions, based
upon a common set of principles. Where there is a clear justification for
different practices being sanctioned in schools, compared with health and
social care settings (for example, where different legislation applies), this is
clearly indicated. In this guidance, the term 'service user' refers to adults
and children who receive services in care establishments and/or
educational settings.

1.3 The guidance will help staff in health and social services to address
important outcomes for children and service users - rights, choice,
independence and inclusion - described in the Learning Disability White
Paper Valuing People and will contribute to the preparation of Joint
Investment Plans.
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1.4 Associated guidance on the care of adults with learning disability and/or
autism can be found in the Department of Health guidance on the
protection of vulnerable adults 'No Secrets' and in the report of the Task
Force on Violence Against Social Care Staff 'A Safer Place: Combating
Violence Against Social Care Staff. The Mental Health Act (1983, under
review) and its associated Code of Practice provides relevant guidance in
respect of people who have been detained.

1.5 Guidance for all schools on the use of physical intervention for pupils in
school can be found in DfEE Circular 10/98 "Section 550A Of The
Education Act 1996: The Use Of Force To Control Or Restrain Pupils", and
in guidance issued to Chief Education Officers on Positive Handling
Strategies in the letter from DfES dated April 24th 2001 (see appendix 1).
Additionally, to assist Local Education Authorities and schools in
developing local policies and to help schools establish risk assessment
procedures, DfES has commissioned the British Institute of Learning
Disabilities (BILD) to produce model policies on the use of physical
interventions, together with a risk assessment proforma for pupils who
present challenging behaviours.

1.6 In care settings, good practice in the use of physical interventions
described in this guidance will be monitored as part of the implementation
of the Care Standards Act.

1.7 In the case of children in residential care, the general Guidance and
Regulations issued in respect of the Children Act 1989 (Volume 4
Residential Care) addressed the use of physical action such as restraint
and holding in the context of good order and discipline. The Children Act
Guidance states that in residential care settings 'physical restraint should
be used rarely and only to prevent a child harming himself or others or
from damaging property' (para 1.82). Section 550A of the Education Act
1996 sets out circumstances in which reasonable force may be used by
members of staff in schools. These are when it is reasonable to use force
for the purpose of preventing a pupil:

e committing an offence
e causing personal injury or damage to property

e engaging in any behaviour prejudicial to the maintenance of good order
and discipline in a school or among any of its pupils.

This Section does not apply to Colleges of Further and Higher Education

1.8 Those concerned with, or responsible for, children in residential care,
should read this document in conjunction with earlier Department of
Health Guidance on Permissible Forms of Control in Children's Residential
Care (1993).
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1.9 Those concerned with or responsible for pupils with SEN in schools
should read this guidance in conjunction with:

e section 550A of the Education Act 1996 and the associated guidance
(DfEE Circular 10/98) 'Section 550A Of the Education Act 1996: The Use
of Force To Control Or Restrain Pupils'.

e the letter of 24th April 2001 from DfES to Chief Education Officers on
Promoting Positive Handling Strategies for Pupils with Severe
Behavioural Difficulties (see Appendix 1).

1.10 The book Physical Interventions: A Policy Framework (BILD 1996)
provides additional advice and information on the use of physical
interventions in different service settings.

1.11 This guidance has been prepared in the context of The Human Rights
Act (1998) and The United Nations Convention on the Rights of the Child
(ratified 1991). It is based on the presumption that every adult and child is
entitled to :

respect for his/her private life

the right not to be subjected to inhuman or degrading treatment

the right to liberty and security, and

the right not to be discriminated against in his/her enjoyment of those
rights

1.12 All services should be designed to promote independence, choice and
inclusion and to establish an environment that enables children and
service users maximum opportunity for personal growth and emotional
wellbeing.

1.13 Wherever possible, restrictive physical interventions should be used in a
way that is sensitive to, and respects the cultural expectations of, children
and service users and their attitudes towards physical contact.

1.14 Any restrictive physical Intervention should avoid contact that might be
mis-interpreted as sexual.

1.15 Restrictive physical interventions should always be designed to achieve
outcomes that reflect the best interests of the child or adult whose
behaviour is of immediate concern and others affected by the behaviour
requiring intervention. The decision to use a restrictive physical
intervention must take account of the circumstances and be based upon
an assessment of the risks associated with the intervention compared with
the risks of not employing a restrictive physical intervention. A restrictive
physical intervention must also only employ a reasonable amount of force
- that is the minimum force needed to avert injury or damage to property,
or (in schools) to prevent a breakdown of discipline - applied for the
shortest period of time.
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2  Who should read this guidance?
2.1 This guidance should be used by:

e Service commissioners in health and social care
e Managers of health and social care services

e LEAs

e Governing bodies

e Teachers and other staff working in schools catering for pupils with
severe behavioural difficulties, for example, those with emotional and
behavioural difficulties, autism and learning difficulties which can result
in pupils displaying extreme behaviour

e Staff working in health and social care services

e Persons responsible for the operation of independent sector homes
and hospitals

¢ Registration and Inspection staff
e Ofsted inspectors

e Those who provide training for staff on the use of physical
interventions

Commissioning authorities will need to ensure that provider agencies
follow this guidance. Registration and Inspection staff will monitor the
implementation of this guidance within the terms of the Care Standards
regulations.

2.2 The information in this guidance may also be helpful to:

e Parents and those with parental responsibilities
¢ Independent advocates

e Service users

e Pupils

e Staff working in colleges catering for students with severe behavioural
difficulties, for example, those with emotional and behavioural
difficulties, autism and learning difficulties which can result in pupils
displaying extreme behaviour

3. Definitions

3.1 Different forms of physical intervention are summarised in the table
below. It shows the difference between restrictive forms of intervention,
which are designed to prevent movement or mobility or to disengage
from dangerous or harmful physical contact, and non-restrictive
methods. Restrictive physical interventions involve the use of force to
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control a person's behaviour and can be employed using bodily contact,
mechanical devices or changes to the person's environment. The use of
force is associated with increased risks regarding the safety of service
users and staff and inevitably affects personal freedom and choice. For
these reasons this guidance is specifically concerned with the use of
restrictive physical interventions.

Bodily contact Mechanical Environmental
change
Non restrictive Manual guidance | Use of a Removal of the
to assist a person | protective helmet | cause of distress,
walking to prevent self for example,
injury adjusting

temperature, light
or background

noise
Restrictive Holding a Use of arm cuffs | Forcible
person's hands to | or splints to seclusion or the
prevent them prevent self injury |use of locked
hitting someone doors

3.2 Restrictive physical interventions can be employed to achieve a number of
different outcomes:

e to break away or disengage from dangerous or harmful physical contact
initiated by a service user

¢ to separate the person from a 'trigger’, for example, removing one pupil
who responds to another with physical aggression

e to protect a child or service user from a dangerous situation - for
example, the hazards of a busy road.

3.3 It is helpful to distinguish between:

e planned intervention, in which staff employ, where necessary, pre-
arranged strategies and methods which are based upon a risk
assessment (see below) and recorded in care plans

e emergency or unplanned use of force which occurs in response to
unforeseen events.

3.4 The scale and nature of any physical intervention must be proportionate
to both the behaviour of the individual to be controlled, and the nature of
the harm they might cause. These judgements have to be made at the
time, taking due account of all the circumstances, including any known
history of other events involving the individual to be controlled. The
minimum necessary force should be used, and the techniques deployed
should be those with which the staff involved are familiar and able to use
safely and are described in the child or service user's support plan. Where
possible, there should be careful planning of responses to individual
children and adults known to be at risk of self-harm, or of harming others.
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3.5 The use of force is likely to be legally defensible when it is required to
prevent:

self-harming

injury to other children, service-users, staff or teachers
e damage to property

an offence being committed and

in school settings, any behaviour prejudicial to the maintenance of
good order and discipline within the school or among any of its pupils

3.6 The use of force to restrict movement or mobility or to break away from
dangerous or harmful physical contact initiated by a service user will
involve different levels of risk. Good practice must always be concerned
with assessing and minimising risk to children, service users, staff and
others and pre-planning responses, where possible. Examples of physical
intervention that might generally be considered low risk include:

e members of staff taking reasonable measures to hold a service user to
prevent him or her from hitting someone

e A specially designed "arm cuff" to prevent someone self-injuring (see
para 7.4)

e Accompanying a person who dislikes physical contact to a separate
room where they can be alone for a few minutes while being
continuously observed and supported.

3.7 Elevated levels of risk are associated with:

e the use of clothing or belts to restrict movement
¢ holding someone who is lying on the floor or forcing them onto the floor
e any procedure which restricts breathing or impedes the airways

e seclusion, where an adult or child is forced to spend time alone in a
room against their will

e extending or flexing the joints or putting pressure on the joints .
e pressure on the neck chest abdomen or groin areas.

3.8 Planned physical intervention strategies should be:

e agreed in advance by a multidisciplinary or school team working in
consultation with the child or service user, his or her carers or
advocates and, in the case of a child, those with parental responsibility

e described in writing and incorporated into other documentation which
sets out a broader strategy for addressing the service user's
behavioural difficulties

e implemented under the supervision of an identified member of staff who
has undertaken appropriate training provided by an organisation
accredited by BILD.
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e recorded in writing so that the method of physical intervention and the
circumstances when it was employed can be monitored and, if necessary,
investigated.

3.9 Where planned physical intervention strategies are in place, they should
be one component of a broader approach to behaviour management,
treatment or therapy.

3.10 Unplanned or emergency intervention may be necessary when a service
user behaves in an unexpected way. In such circumstances, members of
staff retain their duty of care to the service user and any response must be
proportionate to the circumstances. Staff should use the minimum force
necessary to prevent injury and maintain safety, consistent with
appropriate training they have received.

3.11 To the extent that seclusion (where an adult or child is forced to spend
time alone against their will) involves restricting a person's freedom of
movement, it should also be considered a form of physical intervention.
The use of seclusion for people detained under the Mental Health Act
(1983;under review) is set out in the Code of Practice published in 1999.

3.12 The right to liberty and personal freedom is enshrined Article 5 of the
Human Rights Act 1998 and is protected by the criminal and civil law. For
these reasons the use of seclusion outside the Mental Health Act should
only be considered in exceptional circumstances and should always be
proportional to the risk presented by the child or service user.

3.13 Under the Children Act 1989 any practice or measure, such as 'time out'
or seclusion, which prevents a child from leaving a room or building of his
own free will, may be deemed a 'restriction of liberty'. Under this Act,
restriction of liberty of children being looked after by a local authority or
accommodated by NHS establishments is only permissible in very specific
circumstances, for example when the child is placed in secure
accommodation approved by the Secretary of State or where a court
order is in operation.

3.14 In care settings, if seclusion is required other than in an emergency (for
periods of longer than a few minutes or more frequently than once a week)
then staff should seek advice regarding the use of statutory powers under
mental health or child care legislation.

Legal considerations

The Human Rights Act 1998 sets out important principles regarding
protection of individuals from abuse by state organisations or people
working for those institutions. Implementation of this guidance will help to
ensure that practice within services is consistent with this Act.
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4.1 ltis a criminal offence to use physical force, or to threaten to use force (for
example, by raising a fist or issuing a verbal threat), unless the
circumstances give rise to a 'lawful excuse' or justification for the use of
force. Similarly, it is an offence to lock an adult or child in a room without
a court order (even if they are not aware that they locked in) except in an
emergency when for example the use of a locked room as a temporary
measure while seeking assistance would provide legal justification. The
use of double or high door handles in classrooms or locking outside
doors, as a safety measure and/or security precaution when children are
supervised by an adult would be considered a reasonable measure to
prevent a significant risk of harm within a school's duty of care to its
pupils. Use of physical intervention may also give rise to an action in civil
law for damages if it results in injury, including psychological trauma, to
the person concerned.

4.2 Under health and safety legislation, employers are responsible for the
health safety and welfare of employees and the health and safety of
persons not in employment, including service users and visitors. This
requires employers to assess risks to both employees and service users
arising from work activities, including the use of physical interventions.
Employers should also establish and monitor safe systems of work and
ensure that employees are adequately trained. Employers should also
ensure that all employees, including agency staff, have access to
appropriate information about adults and children they are working with.

4.3 Schools owe a duty of care to their pupils. Providers of health and social
care services owe a duty of care towards all service users. The duty of
care requires that reasonable measures are taken to prevent harm.
Therefore, the use of "high handles" that are beyond the reach of a child
and the use locks or other security measures on outside doors to control
visitor entry are permissible, if the child is supervised by an adult. It may
be appropriate to employ restrictive physical intervention to prevent a
significant risk of harm, for example:

e to prevent an adult or child running toward a busy road
e to prevent an adult or child self-injuring

e to prevent an adult or child injuring another person

e to prevent an adult or child committing an offence.

4.4 Planned physical interventions should only be used as part of a holistic
strategy when the risks of employing an intervention are judged to be
lower than the risks of not doing so. The use of unplanned or emergency
physical intervention is addressed in paragraph 3.10 above and in Section
9 below.

4.5 Any physical intervention should employ the minimum reasonable force to
prevent injury or serious damage to property, to avert an offence being
committed and, in school settings, to prevent a pupil engaging in extreme
behaviour prejudicial to the maintenance of good order and discipline at
school or among any of its pupils (see DfEE Circular 10/98 "Section 550A
of the Education Act 1996: The Use of Force to Control or Restrain Pupils"
for more details).
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4.6 Records of incidents involving particular pupils and service users
sometimes show that there are set patterns to their behaviour which, if
unchecked, will lead to it becoming dangerous or exceptionally disruptive.
In these circumstances, it might be necessary to use restrictive physical
interventions at an early stage. (see Section 10 on Policies and Section 11
on Recording below).

5. Prevention

5.1 The use of restrictive physical interventions should be minimised by the
adoption of primary and secondary preventative strategies.

Primary prevention is achieved by:

e ensuring that the number of staff deployed and their level of
competence corresponds to the needs of children and service users and
the likelihood that physical interventions will be needed. Staff should not
be are left in vulnerable positions

¢ helping children and service users to avoid situations which are known
to provoke violent or aggressive behaviour, for example, settings where
there are few options for individualised activities

e care plans or, for school pupils, Positive Handling Plans, which are
responsive to individual needs and include current information on risk
assessment

e creating opportunities for children and service users to engage in
meaningful activities which include opportunities for choice and a sense
of achievement

e developing staff expertise in working with children and service users
who present challenging behaviours

e talking to children, service users, their families and advocates about the
way in which they prefer to be managed when they pose a significant
risk to themselves or others. Some children or service users prefer
withdrawal to a quiet area to an intervention which involves bodily
contact

Secondary prevention involves recognising the early stages of a
behavioural sequence that is likely to develop into violence or aggression
and employing 'defusion' techniques to avert any further escalation.

Where there is clear documented evidence that particular sequences of
behaviour rapidly escalate into serious violence, the use of a restrictive
physical intervention at an early stage in the sequence may, potentially, be
justified if it is clear that:

e primary prevention has not been effective, and

¢ the risks associated with not using a restrictive physical intervention are
greater than the risks of using a restrictive physical intervention, and

e other appropriate methods, which do not involve restrictive physical
interventions, have been tried without success.
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5.2 All prevention strategies should be carefully selected and reviewed to
ensure that they do not constrain opportunities or have an adverse effect
on the welfare or the quality of life service users (including those in close
proximity to the incident), unnecessarily. In some situations it may be
necessary to make a judgement about the relative risks and potential
benefits arising from activities which might provoke challenging
behaviours compared with the impact on the person's overall quality of life
if such activities are proscribed. This is likely to require a detailed risk
assessment - see section 6 above.

5.3 Devices which are required for a therapeutic purpose, such as buggies,
wheelchairs and standing frames (including any supporting harness) may
also restrict movement. Such devices should never be provided for the
purpose of preventing problem behaviour, although, in extreme
circumstances, they might be used to manage risks as defined in section
6. A decision to use therapeutic devices to prevent problem behaviour (for
example, strapping someone into a wheelchair) must be agreed by a
multi-disciplinary team in consultation with service users, their families
(and in the case of children, those with parental responsibility) and
advocates, and recorded within an individual's care plan/Positive
Handling Plan.

5.4 Devices that are designed specifically to prevent problem behaviours
should be considered a form of restrictive physical intervention, even if
the service user does not resist the use of such devices. For example,
arm splints or protective garments might be used to prevent self-injury.
They should only be introduced after a multidisciplinary assessment which
includes consultation with service users their families (and in the case of
children, those with parental responsibility) and advocates. If used, they
should be selected carefully to impose the least restriction of movement
required to prevent harm while attempts should continue to be made to
achieve the desired outcomes with less restrictive interventions. Such
devices should only be used by teachers and carers who have received
specific training in their usage. The rational for using any devices and the
circumstances in which they may be used must be clearly recorded within
an individual's care plan/ Positive Handling Plan.

6 Medication

6.1 In certain situations, the use of medication may be indicated as a method
of managing extreme behaviour. Medication must only be administered
upon medical advice and must only be used as a routine method of
managing difficult behaviour where it is included within an individual's care
plan and agreed by a qualified medical practitioner. The use of medication
should comply any regulations or national minimum standards issued
under the Care Standards Act. Under their duty of care, staff should not
give tranquillisers to service users who have contra- indications and any
contra indications should always be recorded in their care plan. Except in
an emergency, (see Section 9) where there is a significant risk of personal
injury or a serious risk of an offence being committed, rapid tranquillisation
should not be used as a method of gaining control over adults or children
who display violent or aggressive behaviour. Even in an emergency, if
force is required to administer a tranquilliser, the degree of force must be
reasonable. For further information on managing medication in schools
please see DfEE Circular 14/96 "Supporting Pupils with Medical Needs in
School".
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7 Risk Assessment

7.1 When the use of a restrictive physical Intervention is sanctioned, it is
important that appropriate steps are taken to minimise the risk to both
staff and service users. Among the main risks to children and service
users are that a physical intervention could:

® be used unnecessarily, that is when other less intrusive methods could
achieve the desired outcome

e cause injury

e cause pain, distress or psychological trauma

® become routine, rather than exceptional methods of management
® increase the risk of abuse

e undermine the dignity of the staff or service users or otherwise
humiliate or degrade those involved

e create distrust and undermine personal relationships
7.2 The main risks to staff include the following:

e As a result of applying a physical intervention they suffer injury

e As a result of applying a physical intervention they experience distress
or psychological trauma

e The legal justification for the use of a physical intervention is challenged
in the courts

e Disciplinary action

7.3 The main risks of not intervening include:

staff may be in breach of the duty of care (see 4.3 above)

children, service users, staff or other people will be injured or abused

serious damage to property will occur

the possibility of litigation in respect of these matters

7.4 Whenever it is foreseeable that a service user might require a restrictive
physical intervention, a risk assessment should be carried out which
identifies the benefits and risks associated with the application of different
intervention techniques with the person concerned (see BILD's risk
assessment proforma). Where the use of self-harm prevention devices is
indicated, staff should be fully trained in their usage. This should always
be recorded and incorporated with individual care plans or Positive
Handling Plans for school pupils (See DfES letter of April 24 2001 to
Chief Education Officers on Promoting Positive Handling Strategies for
Pupils with Severe Behavioural Difficulties) and other documents that
describe a broader strategy for responding to behavioural difficulties.
Where incidents are foreseeable, service users should only be exposed to
restrictive physical intervention techniques which are described in their
individual records/ Positive Handling Plans following a risk assessment.

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 2985 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 002986

8 Proactive use of restrictive physical interventions

8.1 In most circumstances, restrictive physical interventions will be used
reactively. Occasionally, it may be considered in the best interests of the
child or adult to accept the possible use of a restrictive physical
intervention as part of a therapeutic or educational strategy that could not
be introduced without accepting that reasonable force might be required.
For example, the best way of helping a child to tolerate other children
without becoming aggressive might be for an adult to 'shadow' the child
and to adjust the level of any physical intervention needed according to
the child's behaviour. Similarly, staff might be sanctioned to use a
restrictive physical intervention, if necessary, as part of an agreed strategy
to help a person who is gradually learning to control their aggressive
behaviour in public places. In both examples, the physical intervention is
part of a broader educational or therapeutic strategy.

8.2 Where this approach is employed it is important to establish in writing a
clear rationale for the anticipated use of the restrictive physical
intervention and to have this endorsed by a multidisciplinary meeting
which includes, wherever possible, family members (or those with
parental responsibility) and an independent advocate. In schools, the
possible use of restrictive physical interventions, as part of a broader
educational or therapeutic strategy, will be included within the pupil's
Positive Handling Plan.

9 Emergency use of restrictive physical interventions

9.1 Emergency use of restrictive physical interventions may be required when
service users behave in ways that have not been foreseen by a risk
assessment. Research evidence' shows that injuries to staff and to
service users are more likely to occur when physical interventions are
used to manage unforeseen events and for this reason great care should
be taken to avoid situations where unplanned physical interventions might
be needed.

9.2 An effective risk assessment procedure together with well planned
preventative strategies will help to keep emergency use of restrictive
physical interventions to an absolute minimum. However, staff should be
aware that, in an emergency, the use of force can be justified if it is
reasonable to use it to prevent injury or serious damage to property and,
in schools, to prevent a pupil engaging in any behaviour prejudicial to the
maintenance of good order and discipline in the school or among any of
its pupils.

9.3 Even in an emergency, the force used must be reasonable. It should be
commensurate with the desired outcome and the specific circumstances
in terms of intensity and duration. Before using restrictive physical
intervention in an emergency, the person concerned should be confident
that the possible adverse outcomes associated with the intervention (for
example, injury or distress) will be less severe than the adverse
consequences which might have occurred without the use of a physical
intervention.

"Hill, J. and spreat, S. (1987) - “Staff injury rates associated with the implementation of
contingent restraint” Mental Retardation, 25, 3, 141-145

Spreat, S.; Lipinski, D.P; Hill, J. and Halpin, M. (1986) - “Safety indices associated with the
use of contingent procedures.” Applied Research in Mental Retardation, 7, 475-481
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10 Policies

10.1 The starting point for establishing good practice in the use of restrictive
physical interventions is the development of organisational policies which
reflect current legislation and case law as well as government guidance,
professional codes of practice and local circumstances, including the
characteristics of the children or adults within particular services. Policies
on physical interventions are expected to be developed in collaboration
with local Adult Protection and Area Child Protection Committees.

10.2 Every agency included within the remit of this guidance is expected to
have a policy on the use of restrictive physical interventions. The amount
of detail needed will depend upon local circumstances but would be
expected to cover the areas described in section 10.8 below. In general
terms, policies will describe the context in which it is appropriate to use
restrictive physical interventions.

10.3 Policies are expected to emphasise that restrictive physical interventions
should always be used as part of a more general behaviour management
strategy.

10.4 A school's Behaviour Policy and the related Physical Interventions Policy
will set out the broad range of strategies staff are allowed to use when
attempting to defuse an incident of extreme behaviour.

10.5 Individual Care Plans and, in schools, Positive Handling Plans (see DfES
letter of April 24th 2001 to Chief Education Officers on Positive Handling
Strategies for Pupils with Severe Behavioural Difficulties) are expected to
set out, in detail, the specific strategies and techniques which should, if
necessary, be used with each named service user who has been
assessed as being at risk of needing restrictive physical interventions.
Plans are also expected to list any specific techniques which it would not
normally be appropriate to use (whether because the service user has
experienced abuse in the past or for some other reason. See Section 6 on
Risk Assessment)

10.6 The policy is expected to explain how service users, their families (and in
the case of children, those with parental responsibility) and advocates
participate in planning, monitoring and reviewing the use of restrictive
physical interventions.

10.7 LEAs are also expected to develop their own policies on the use of
restrictive physical interventions using this guidance as a framework.
LEAs are also expected to inform schools when new pupils who are
identified as being at risk of displaying extreme behaviour are due or likely
to be placed there. Other important points of reference will be the letter
from DfES to Chief Education Officers on Promoting Positive Handling
Strategies for Pupils with Severe Behavioural Difficulties and the materials
on policy development and implementation being produced by BILD.
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10.8 Policies on restrictive physical interventions are expected to include
reference to the following:

e Strategies for preventing the occurrence of behaviours which precipitate
the use of a physical intervention.

e Strategies for 'de-escalation' or 'defusion' which can avert the need for
a physical intervention.

e Procedures for post incident support and de-briefing for staff, children,
service users and their families

e The concept of reasonable force where 'reasonableness' is determined
with reference to all the circumstances, including

. The seriousness of the incident:

o The relative risks arising from using a physical intervention
compared with using other strategies.

o The age, cultural background, gender, stature and medical
history of the child or service user concerned.

o The application of gradually increasing or decreasing levels
of force in response to the person's behaviour.

e The approach to risk assessment and risk management employed.
e The distinction between:

e seclusion where an adult or child is forced to spend time alone against
their will

e time out which involves restricting the service user's access to all
positive reinforcements as part of the behavioural programme

e withdrawal which involves removing the person from a situation which
causes anxiety or distress to a location where they can be
continuously observed and supported until they are ready to resume
their usual activities.

e The distinction between planned physical interventions (where incidents
are foreseeable) and the use of force in emergency situations (which
cannot reasonably be anticipated).

e First aid procedures to be employed and those responsible for
implementation in the event of an injury or physical distress arising as a
result of a physical intervention.

e Policies should clearly describe unacceptable practices that might
expose service users or staff to foreseeable risk of injury of
psychological distress.

10.9 Policies will need to recognise situations where breakaway or
disengagement strategies, which involve minimal use of pain or
discomfort, may be sanctioned as the least intrusive method which is
consistent with the safety of staff and service users. Such methods will
be based upon a risk assessment, will be fully documented and will
employ only the minimum amount of force required.
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10.10 Policies should include a clear statement about the safeguards needed to
protect the rights of service users who need constant supervision.
Children and service users who lack an awareness of danger may
present a risk to themselves or others in public places and for this reason
the use of locked doors may be considered. In these circumstances a
court order should be obtained. This does not apply to the use of high or
double handles in classrooms as a safety measure, or to locking or
providing security on outside doors to control visitor entry, provided that
children are supervised by an adult.

10.11 Employers and managers are responsible for ensuring that staff receive
training, including updates and refresher courses, appropriate to their role
and responsibilities within the service. There should be a policy on staff
development and training which includes reference to training in the use
of physical interventions.

10.12 Normally, only staff who been trained to an appropriate level should be
sanctioned to use restrictive physical interventions. In schools, under
Section 550A of the Education Act 1996, this will be a teacher or
someone who, with the head's authority, has lawful control of pupils.
However, in an emergency the use of force by other people can be
justified if it is the only way to prevent injury or to prevent an offence
being committed. In these circumstances, the use of force should be
reasonable and proportionate and, whenever possible, it should reflect
the person's previous training in the appropriate use of restrictive
physical interventions.

10.13 Employers and managers wishing to engage trainers or training
organisations should seek evidence to support the suitability of particular
approaches. The BILD Code of Practice for Trainers in the Use of
Physical Interventions is an important point of reference for trainers and
service providers.

10.14 Policies should be reviewed, evaluated and amended at least every 12
months.

10.15 Agency policies on restrictive physical interventions should be explained
to service users, including those who might be exposed to physical
interventions. All those who experience physical interventions should be
offered the opportunity to discuss the way in which staff have responded
to their behaviour and to express their concerns and preferences about
future management.

11 Recording

11.1 For schools: Clarifying the text of DfEE Circular 10/98, the DfES letter to
Chief Education Officers dated April 24th 2001 describes the basic
procedures and systems for recording incidents involving the use of
restrictive physical interventions that schools are expected to follow.
These should be taken as a minimum. The protocol described below,
although designed for care settings, includes much which schools might
consider drawing on.
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11.2 For health and care settings: If it is foreseeable that a child or adult will
require some form of restrictive physical intervention, for each service
user, there must be a written protocol which includes:

¢ A description of behaviour sequences and settings which may require a
physical intervention response

e The results of an assessment to determine any contra indications for
use of physical interventions

e Arisk assessment which balances the risk of using a restrictive physical
intervention against the risk of not using a physical intervention

e A record of the views of those with parental responsibility in the case of
children and family members in the case of adults

e A system of recording behaviours and the use of restrictive physical
interventions using an incident book with numbered and dated pages
(see 11.2 below)

* Previous methods which have been tried without success

e A description of the specific physical intervention techniques which are
sanctioned, the dates on which they will be reviewed

e A description of staff who are judged competent to use these methods
with this person (see section 11 on Staff Training below)

e The ways in which this approach will be reviewed, the frequency of
review meetings and members of the review team.

An up-to-date copy of this protocol must be included in the person's
individual care plan.

11.83 The use of a restrictive physical intervention, whether planned or
unplanned (emergency) should always be recorded as quickly as
practicable (and in any event within 24 hours of the incident) by the
person(s) involved in the incident in a book with numbered pages. The
written record should indicate:

¢ the names of the staff and service users involved

e the reason for using a physical intervention (rather than another
strategy)

e the type of physical intervention employed
e the date and the duration of the physical intervention

e whether the service user or anyone else experienced injury or distress
and, if they did, what action was taken.

The views of the service user(s) involved in the incident should also be
recorded.

11.4 The contents of the incident book should be reviewed on a half-termly
basis and appropriate action taken.
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11.5 Recording will be used for a number of different purposes;

e compliance with statutory requirements
e monitoring of service users' welfare

e monitoring staff performance and identifying training needs or
outcomes

e contributing to service audit and evaluation
e updating medical records

11.6 Services need to ensure that recording methods are in place to meet each
of these requirements.

12 Post Incident Management

12.1 Following an incident in which restrictive physical interventions are
employed, both staff and service users should be given separate
opportunities to talk about what happened in a calm and safe
environment. Interviews should only take place when those involved have
recovered their composure. Post incident interviews should be designed
to discover exactly what happened and the effects on the participants.
They should not be used to apportion blame or to punish those involved.
If there is any reason to suspect that a service user or a member of staff
has experienced injury or severe distress following the use of a physical
intervention, they should receive prompt medical attention.

12.2 To help protect the interests of service users who are exposed to
restrictive physical interventions it is good practice to involve, wherever
possible, family carers and independent advocates in planning,
monitoring and reviewing how and when they are used.

13 Staff training

13.1 All staff require induction training before being required to work with
people who present challenging behaviours. Staff who are expected to
employ restrictive physical interventions will require additional, more
specialised training. The nature and extent of the training will depend
upon the characteristics of the people who may require a physical
intervention, the behaviours they present and the responsibilities of
individual members of staff.

13.2 Staff should normally only use methods of restrictive physical intervention
for which they have received training. Specific techniques should be
closely matched to the characteristics of individual service users and
there should be a record of which staff are permitted to use different
techniques. It is not appropriate for staff to modify the techniques they
have been taught.

13.3 The Department of Health and the Department for Education and Skills
are working with BILD, and in collaboration with other agencies, to
establish an accreditation scheme for those offering training on physical
interventions for learning disability and education services. It is envisaged
that accreditation within this scheme will provide an important indication
of the quality of training available from different trainers and training
organisations.
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14 Implementation

14.1 Implementation of this guidance will require the co-ordinated effort from
commissioners, service providers, professionals, care staff and training
organisations. The key tasks for implementation are set out below.

e Establishing and implementing appropriate and effective agency
policies on the use of physical interventions

e Maintaining systematic and accurate records and a system for reporting
and reviewing incidents

e Establishing a system to monitor trends over time both with respect to
the use of physical interventions with individual service users and to
identify overall trends in the use of physical interventions within an
organisation

e Monitoring and reviewing local practice in the light of feedback within
the context of clinical governance or other systems of accountability

e Developing staff training programmes which include regular updating
and re-fresher courses. The expectation is that training should normally
be provided by trainers who are accredited under the BILD Code of
Practice on Training Staff in the use of Physical Interventions

¢ Ensuring that staff recruitment, training and work rotas are adjusted to
ensure that staff with appropriate expertise are available to service
users who may require physical interventions.

15 Co-ordination

15.1 It is important that good practice in the use of physical interventions is
properly co-ordinated with other procedures designed to protect
vulnerable people. These will include:

e | ocal multi-agency management committees set up to audit policies,
procedures and practices for the protection of vulnerable adults (See
No Secrets, Section 3)

e The Mental Health Act Commission when physical interventions are
employed with anyone who is detained under the Mental Health Act

e | ocal Area Child Protection Committees

15.2 Commissioners will wish to ensure that suitable arrangements are in place
before approving contracts and, under the new Care Standards Act,
inspectors will have responsibility for monitoring and evaluating co-
ordination between service providers and other agencies.
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APPENDIX 1

Letter from Chris Wells to Chief Education Officers on the Use of

Positive Handling Strategies, sent 24th April 2001

To all Chief Education Officers

24 April 2001

Dear Colleague

POSITIVE HANDLING STRATEGIES FOR PUPILS WITH SEVERE
BEHAVIOURAL DIFFICULTIES

| am writing to update you on work the Department has carried forward since
the consultation on guidance to promote positive handling strategies for
pupils with severe behavioural difficulties.

The consultation drew in over 150 thoughtful and thought provoking responses.
The key themes to emerge from the consultation were:

that the key services, such as education and social services, should
take a co-ordinated and consistent approach. There was widespread
support for the recommendation that LEAs should seek advice on their
policies in this area from their Area Child Protection Committee (ACPC);

that the use of physical force should be seen as but one element of a
school's overarching behaviour management policy;

that incidents requiring the use of physical force should be thoroughly
and systematically recorded; and

that headteachers needed a means to ensure that any training they
sanction in the use of physical force is safe, suitable and appropriate.

We have considered the above points, and indeed the broad sweep of the
consultation responses, carefully. We will:

commission, jointly with the Department of Health, the British Institute of
Learning Disabilities (BILD) to develop a system to accredit
organisations offering training in the use of physical force. As a first
step, BILD will shortly produce a voluntary code of practice for all
training providers;

work with the Department of Health to produce joint guidance on the
use of physical interventions with children and adults with learning
disabilities;
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e ask BILD, with the aid of an expert panel, to work up model physical
intervention policies for LEAs and schools to draw upon when
developing their own - these we will be able to issue in the late spring.

In addition to the above, | attach some guidance taking into account the
responses to the promoting positive handling strategies consultation. This is
with respect to the development of LEA-wide policies on the use of physical
force to control or restrain pupils, new advice on related school based policies
and on recording and monitoring incidents. This stands as additional guidance
to supplement Circular 10/98 "Section 550a Of The Education Act 1996: The
Use Of Force To Control Or Restrain Pupils".

Circular 10/98 provided general guidance on the coverage of Section 550a of
the Education Act 1996 and its implications for schools and LEAs. In short,
section 550a allows for certain members of staff of a school to use a
reasonable degree of force in relation to a pupil for the purposes of preventing
him/her doing any of the following:

e committing an offence;
e causing personal injury to, or damage to the property of, any person; or

® engaging in any behaviour prejudicial to the maintenance of good order
and discipline at the school or among any of its pupils.

Implicit in Circular 10/98 was a requirement for LEAs to have a formal policy on
the use of force. The Department's advice is that LEAs should link such
policies to behaviour support plans. Further, such policies need to be
comprehensive and cleared with area child protection committees.

The use of physical force by teachers should be rare. Behaviour management
policies should be designed to ensure that early and preventive intervention is
the norm, so reducing the incidence of extreme behaviour requiring the use of
physical force. This said, the Department accepts that there will be times when
staff have no option but to use reasonable force. We recommend that teachers
and other staff should only use techniques for using physical force on pupils
with which they are familiar and confident, and which are consistent with the
school/LEA policy on the use of force. We believe that the creation of whole
LEA policies, commented upon by ACPCs and supported by accredited
training, will ensure greater consistency and safety when using physical
intervention with children with severe behavioural difficulties.

Physical intervention can lead to allegations of inappropriate or excessive use
of force, and policies should cross reference to the guidance about dealing with
allegations in the Department's Circular 10/95 "Protecting Children from Abuse:
The Role of the Education Service". As advised in that Circular staff who are
the subject of allegations should not be suspended automatically, or without
careful consideration of whether that is the appropriate course of action.

Yours sincerely

CHRIS WELLS
Head of Special Educational Needs Division
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AGREEING PROCEDURES FOR THE USE OF PHYSICAL FORCE ON
PUPILS

1. Itis recommended that LEAs have a written policy on the use of physical
force to control or restrain, where necessary, pupils in school, and on
procedures for monitoring the use of physical force. This will help to ensure
that maintained schools' behaviour policies, and those of independent and
non-maintained special schools at which places are funded by the LEA, are in
line with the general principles described in their Behaviour Support Plan.
Circular 10/98: Section 550a Of The Education Act 1996: "The Use Of Force
To Control Or Restrain Pupils" recommended that schools should put in place
their own formal policies in this regard. A school's policy on the use of
physical force on pupils should draw on its LEA's policy.

2. LEAs should consider whether to make model policies available to their
schools for each to fine tune to meet its particular circumstances. The
Department will commission the British Institute Of Learning Disabilities (BILD),
with the aid of an expert panel, to work up model policies on the use of
physical force in relation to pupils with special educational needs and/or severe
behavioural difficulties which LEAs and schools may wish to draw upon when
developing their own. We shall make these available in the late spring.

3. When reviewing their Behaviour Support Plans, LEAs are recommended
to incorporate their policy on the use of physical force into the Plan. As a
minimum, it is recommended that the two documents should be clearly cross-
referenced. LEAs and schools which place pupils who are under 16 and have
special educational needs for their education at colleges in the further
education sector are recommended to make sure that the colleges are aware
of their policy on the use of physical force.

Agreeing Policies On The Use Of Physical Force On Pupils With
Regulatory Bodies

4.  Section 550A of the Education Act 1996 and Circular 10/98 sets out the
parameters within which school staff are permitted to work. LEAs' policies
should fully support staff who need to use reasonable force in the
circumstances set out in s550A. Agreeing a policy on how those principles will
be applied in practice will help ensure a consistent approach and prevent
misunderstandings between agencies if allegations of physical abuse are
made. It is recommended that, when drawing up policies on the use of
physical force, LEAs work closely with the local Social Services Department
and with those responsible for health and safety policy across the Local
Authority.

5. ltis, of course, important that the policy on the use of physical force does
not recommend procedures that might prevent the Local Authority exercising
its duty to safeguard the health and safety of its employees and/or the welfare
of the children in its care. The Health And Safety Executive expect Local
Authorities to have a corporate policy on managing violence against staff,
including for education and social services. It is recommended that the policy
on the use of physical force on pupils is considered alongside this and, as
appropriate, cross referenced with it’>. Policies should be cleared with an
LEA's legal advisers before consultation with other local statutory bodies.

2 HSE website: http://www.hse.gov.uk
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6. Itis important that LEAs are proactive in ensuring that draft policies on
the use of physical force are agreed by the other local statutory bodies. LEAs
should also consider carefully which statutory bodies to consult. As a
minimum, it is recommended that LEAs agree their policies through the local
Area Child Protection Committee (ACPC). The full range of statutory bodies
with an interest in child protection are represented on the ACPC, including
Education itself, Social Services Departments and the Police. Once a policy is
agreed LEAs will need to liase closely with colleagues from other parts of the
Local Authority and statutory bodies to review the effectiveness of the policy.
Much can be gained by LEAs working collaboratively on their policies and the
Special Educational Needs Regional Collaboration Projects are likely to provide
suitable fora for facilitating this process.

7. Itis recommended that children looked after by the Local Authority, in
respite care, or cared for by others with legal responsibility for them should,
wherever possible, be subject to the same policy on the use of physical force
in and out of school. Ideally, the policy will be jointly worked up by the LEA and
Social Services Department and, where applicable, the relevant National Health
Service Trust.

Schools' Policies

8. Itis recommended that schools which have pupils with severe
behavioural difficulties should take especial care in preparing the physical force
element of their behaviour policies. The use of physical force should be
considered within the wider context of other measures - for example, strategies
for using diversion, defusing situations, negotiation and establishing and
maintaining good relationships. Children with behavioural difficulties
sometimes present particularly challenging behaviour that may necessitate the
use of reasonable force to prevent injury, or damage to property, or the
breakdown of discipline. Wherever possible, this should be anticipated and
provided for in the policy. (It might also be helpful to describe situations where
it would be inappropriate to use physical force.) As Circular 10/98 notes, head
teachers should draw on their LEA's related policy when preparing their
school's policy. It may also be useful to look at policies prepared by other
schools catering for pupils with similar special educational needs. Complying
with a LEA's clear central steer on the use of physical force may make it easier
for a school or a member of staff, if challenged, to show that what they did was
reasonable and lawful.

Agreeing Policies

9. Itis recommended that each maintained school should agree its policy on
the use of physical force with its governing body and maintaining LEA. (As the
governing body may need to hear disciplinary cases involving members of staff
who have used physical force on pupils, it is important that governors are fully
aware of the content of the school's policy and understand the context in
which staff operate.) Head teachers of non-maintained special schools are
also recommended to agree their policy with the governing body.
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Schools Taking Pupils From Outside The Home LEA

10. In most cases, it will be impracticable for a school which takes pupils
from outside its own Local Authority area to modify its policy on the use of
physical force to bring it exactly in line with those of each placing LEA or Social
Services Department. Therefore, prior to placing a pupil at the school, it is
recommended that the placing authority satisfy itself that it is content for the
pupil to be subject to the school's policy. For its part, the school may wish to
seek formal confirmation of this point prior to offering a place. If the LEA or co-
sponsoring Social Services Department is unable to agree to the general
principles of a school's policy, it is recommended that the pupil be placed
elsewhere.

11. Where a placing authority is generally supportive of a school's policy, but,
at the outset, feels that some adjustments will need to be made to it to
accommodate the likely needs of a prospective pupil, it is recommended that
these be agreed formally prior to the school offering a place. If the changes
involve the use of procedures and techniques for using physical force that are
significantly different from those set out in the school's policy and the school
nonetheless wishes to offer a place to the pupil, it would be advisable for the
school to discuss the proposed agreement with its local Social Services
Department. It is recommended that schools inform their LEA and Social
Services Department of any significant changes to their policy on the use of
physical force and/or the way they operate them.

12. It is often appropriate for outside bodies with a professional interest in a
pupil with special educational needs and/or severe behavioural difficulties to be
involved in agreeing the procedures which will be followed when using physical
interventions on him or her. It is recommended that parents or those with legal
responsibility for caring for such pupils should, where practicable, be asked to
agree to these also.

Recording Incidents

13. Paragraphs 28-30 of Circular 10/98 offer guidance on recording incidents
involving the use of physical force. Paragraphs 30 and 31 describe how these
records might be used by investigating authorities when complaints are made
and some of the procedures it is advisable to follow. It is important that staff in
special schools should follow the procedures outlined carefully.

14. The Circular advises that schools keep detailed, contemporaneous,
written reports of all incidents where physical force has been used. (Under its
new inspection framework, OFSTED look at all a school's incident reports
compiled in the year previous to an inspection.) It is recommended that these
should be recorded in an incident book with consecutively numbered pages
within 24hrs of the incident but wherever feasible on the day it occurs.

HSE Information Line: 0541 545500 (HSE Information Centre, Broad Lane, Sheffield S3 7HQ) HSE 29
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Entries in the incident book should be cross-references to any more detailed
records kept elsewhere, such as those examining the possible causes of the
incident, the after effects, follow-up action and linkages to previous incidents. It
is recommended that schools produce, or build into their behaviour policies
explicit instructions on:

e procedures staff are expected to follow when completing records and
the time scales they should normally work to; and

¢ guidance on where copies should be lodged (including where the
master set can be found).

15. Schools catering for pupils with severe behavioural difficulties - where
there can be appreciable numbers of false allegations against staff - are
advised to be especially careful to follow set procedures when recording
incidents. A thorough record which shows that the school's procedures were
followed diligently might act as a useful aid to staff who are wrongly accused.
The corollary is that where no record or an incomplete record is kept of an
incident and/or other procedures were not properly followed, the person
accused might be vulnerable. The school might also be criticised for poor
practice. A pupil's records describing past behaviour will never, by themselves,
constitute an admissible defence if a member of staff is charged with assault or
a claim for damages is sought. However, it will be a defence to show that a
member of staff acted in accordance with S550A of the Education Act 1996,
and records of a pupil's behaviour may assist them in making out that defence.

16. The requirements of the Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations 1995 may apply if employees or pupils are injured
whilst using techniques in the use of physical force i.e. in the case of death or
"major injury" (as defined in the regulations) of a member of staff, or an injury to
a pupil requiring hospital treatment. The appropriate enforcing authority
(usually the Health and Safety Executive) should be informed if any such
incidences are 'reportable’.

Monitoring Incidents And Reviewing Procedures

17. Itis recommended that the LEA's policy on the use of physical force
should set out the circumstances in which incidents should be reported to it. In
their responses to the consultation, an appreciable number of LEAs made the
point that they find it helpful to obtain as much information on their schools'
use of physical force as they can. This enables them to easily identify trend
information across the area and see quickly where schools might be
experiencing difficulties.

18. Itis recommended that the LEA's school link officer or SEN adviser
should regularly review a cross section of incident reports from each school
catering for children with severe behavioural difficulties. LEAs may wish to
agree common practices across all schools for both recording and passing to
the LEA records of incidents involving the use of physical force, to aid
monitoring of specific or general trends.

3 See: HSE leaflets, Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995
(RIDOR), “Everyone’s Guide to RIDDOR ‘95 (1996) HSE31 - free leaflet or available in priced packs.
ISBN 0 7176 1077 2 “Reporting school accidents (1997)” EDIS 1 - free information sheet (available from
http://www.hse.gov.uk/pubns/edis1/htm

HSE website: http://www.hse.gov.uk
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19. At school level, it is important to regularly review the records of incidents
to ascertain trend information and to assess the impact of training. It is
recommended that head teachers should involve the school's governing body
in this process and that feedback on the level and type of incidents involving
the use of physical force should be a set item at governors' meetings. It is
recommended too that the effectiveness of any training in physical intervention
techniques used should be assessed at least annually. Some schools have
used computer systems to provide trend information to give early warning of
emerging problems. Schools are also recommended to regularly review the
effectiveness of their physical intervention and behaviour management policies

20. Opinion was sharply divided amongst those responding to the
consultation over whether it is desirable for schools to seek to have their
incident records externally audited. DfEE accepts that different systems will
suit differing circumstances. There is definite benefit in records being reviewed
by a third party with a sufficient level of knowledge and appreciation of the
specific circumstances of a school. However, finding people with this level of
expertise can be problematic and some, at least, of this validating role is
undertaken by the regulatory authorities that routinely visit the school.

HSE Information Line: 0541 545500 (HSE Information Centre, Broad Lane, Sheffield S3 7HQ) HSE publications: HSE
Books, PO Box 1999, Sudbury, Suffolk CO10 6FS. Tel: 01787 81165 Fax: 01787 313 995
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Department of Health, Social Services and Public Safety
An Roinn Sldinte, Seirbhisi Séisialta agus Sdbhdilteachta Poibl{

Seeking consent:

Working with
people with
learning disabilities
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Introductionl]

If your work involves health or social care of any kind for people (anything
from helping people with dressing to carrying out major surgery), you
need to make sure you have their consent to what you propose to do,
if they are able to give it. This respect for people’s rights to determine
what happens to their own bodies is a fundamental part of good practice.
It is also a legal requirement.

The Department of Health, Social Services and Public Safety guidance,
Reference Guide to Consent for Examination, Treatment or Care, sets
out in detail the current law in Northern Ireland on consent and gives
references to legal cases and good practice guidance from regulatory
bodies for those who want to know more. This booklet focuses on the
particular issues which may arise when seeking consent from adults
with learning disabilities. There are separate booklets for those working
with children and older people.

The first part of this booklet concentrates on people who have the
capacity to give or withhold consent to treatment or care, while the
second part gives guidance on how you should act if the person does
not have the capacity to consent to treatment or care. It should never
be assumed that people are not able to make their own decisions,
simply because they have a learning disability. The third part looks at
the particular issues which arise when considering if life-prolonging
treatment should be withheld or withdrawn from a person.

The support of families, friends, carers and others close to them will
often be very important for people with learning disabilities. This
guidance uses the phrase ‘people close to the person’ to refer to all
these possible sources of support.

Seeking consent: Working with people with learning disabilities 1
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Seeking consent: People with capaci

General points on consent

For a person’s consent to be valid, the person must be:
*[1 capable of taking that particular decision (‘competent’)
*[] acting voluntarily (not under pressure or duress from anyone)

*[1  provided with enough information to enable them to make
the decision.

Seeking consent is part of a respectful relationship with people with
learning disabilities, and should usually be seen as a process, not a
one-off event. When you are seeking a person’s consent to treatment
or care, you should make sure they have the time and support they
need to make their decision, unless the urgency of their condition
prevents this. People who have given consent to a particular intervention
are entitled to change their minds and withdraw their consent at any
point, if they have the capacity (are ‘competent’) to do so. Similarly,
they can change their minds and consent to an intervention which they
have earlier refused. It is important to let the person know this, so that
they feel able to tell you if they change their mind.

Where a patient objects and appears to withdraw consent during
treatment or care, it is good practice to stop the procedure, if possible,
and to establish the patient’s concerns. Sometimes, an apparent
objection may reflect pain or distress, rather than withdrawal of consent,
and appropriate reassurance may enable you to continue with the
procedure. If stopping the procedure at that point would genuinely put
the patient’s life at risk, you may be entitled to continue until the risk
no longer applies.

Adults with the capacity to take a particular decision are entitled to
refuse the treatment being offered, even if this will clearly be detrimental
to their health. Mental health legislation does provide the possibility of
treatment for a person’s mental disorder without their consent (in which
case more specialist guidance should be consulted). Detention

2 Seeking consent: Working with people with learning disabilities
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under mental health legislation does not give a power to treat unrelated
physical disorders without consent.

Consent is a process. Legally, it makes no difference whether people
sign a form to indicate their consent, or whether they give consent orally
or even non-verbally (for example by holding out an arm for blood pressure
to be taken). A consent form is only a record, not proof that genuine
consent has been given. Itis good practice to seek written consent if
treatment or care is complex, or involves significant risks or side-effects.
If the person has the capacity to consent to treatment or care for which
written consent is usual but cannot write or is physically unable to sign
a form, a record that the person has given oral or non-verbal consent
should be made in their notes or on the consent form.

Does the person have capacity?

Adults are always presumed to be capable of taking health and social
care decisions, unless the opposite has been demonstrated. This applies
just as much to people with learning disabilities as to any other adult.
Where any doubt exists, you or an appropriate colleague should assess
the capacity of the person to take the decision in question, drawing on
both the individual’s carers and the assistance of specialist colleagues
such as learning disability teams and speech and language therapists
as necessary. This assessment and the conclusions drawn from it should
be recorded in the person’s notes or, where appropriate, in a form for
adults who are unable to consent.

For people to have the capacity to take a particular decision, they must
be able to:

1  comprehend and retain information material to the decision,
especially as to the consequences of having or not having the
intervention in question, and

*[1 use and weigh this information in the decision—making process.

It is very easy for an assessment of capacity to be affected by organisational
factors such as pressure of time, or by the attitude of the person carrying
out the assessment. It is your professional responsibility to ensure that
you make as objective a judgement as you can, based on the principle
that the person should be assisted to make their own decision if at all
possible. It is essential that the information available for people with
learning disabilities is appropriate and accessible (see page 5).

Seeking consent: Working with people with learning disabilities 3
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Methods of assessing comprehension and ability to use information to
make a choice include:

*[1 exploring the patient’s ability to paraphrase what has been said
(repeating and rewording explanations as necessary);

*[1  exploring whether the patient is able to compare alternatives, or
to express any thoughts on possible consequences other than
those which you have disclosed;

*[1  exploring whether the patient applies the information to his or her
own case.

People with learning disabilities will often have support from people
close to them (family members, carers or friends) or from advocates,
who can help them understand the issues and come to their own
decisions. Where appropriate, professionals from local learning disability
community teams will also be able to act as ‘health and care facilitators’
on behalf of the person. However, no one can consent on behalf of
another adult.

Some people may have capacity to consent to some interventions but
not to others. People with a mild to moderate learning disability, for
example, would probably have capacity to make many straightforward
decisions about their own care, but some might lack capacity to take
very complex decisions. It should never be assumed that people can
take no decisions for themselves, just because they have been unable
to take a particular decision in the past.

Capacity should not be confused with your assessment of the
reasonableness of the person’s decision. People are entitled to make
a decision based on their own religious belief or value system, even if
that decision is perceived by others to be irrational, as long as they
understand what is entailed in their decision. For example, a person
might refuse an operation which you and your colleagues believe is in
their best interests because they do not want to take the risk, even if
the risks in fact are very low. If a decision seems irrational, discuss it
with the person and, where appropriate, those supporting them, and
find out the reasons for the refusal. In some cases, further information
and discussion may mean the person would want the treatment to go
ahead, perhaps in a slightly different form. However, you must never
try to coerce the person into changing their decision. Seeking consent
Is about helping the person make their own, informed, choice, and
different people will come to different decisions.

4 Seeking consent: Working with people with learning disabilities
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In practice, people also need to be able to communicate their decisions.
You should take all steps which are reasonable in the circumstances
to help communication between yourself and the person using interpreters
and communication aids as appropriate. If you and the person are
having difficulties understanding each other, those close to the person
may well be able to help, as may specialist colleagues such as speech
and language therapists.

What information do people need?

People clearly need enough information before they can decide whether
to consent to, or refuse, treatment or care. In particular, they need
information about:

*[1 the benefits and the risks of the proposed treatment or care
(1 what the treatment or care will involve

(1 what the implications of not having the treatment or care are
o[1 what alternatives may be available

(1 what the practical effects on their lives of having, or not
having, the treatment or care will be.

It is essential that this information is provided in a form that the individual
can understand. This may involve using pictures, or explaining what
Is involved in simple terms and short sentences and being willing to
repeat or reword explanations. Communication aids such as boards
where people can indicate ‘yes’ or ‘no’ may also be helpful. You should
also always check to make sure that the person has understood. If
they use a tool such as Makaton, then again an interpreter will be
needed. Where a person’s first language is not English, you may need
to use an interpreter.

The manner in which information is presented is also important.
You should ensure that information is provided in a respectful way,
for example by finding an appropriate, private place to discuss
confidential matters.

Seeking consent: Working with people with learning disabilities 5
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Is the person’s decision made voluntarily?

It is very important to ensure that the person’s decision is truly their
own. Clearly, both you and your colleagues and people close to the
person have a role to play in discussing the options, but you should
take care that people do not feel forced into making decisions they are
not happy with because of pressure from others, or are simply agreeing
out of a desire to comply with authority.

6 Seeking consent: Working with people with learning disabilities
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When adults lack capacity[]

General points

Even where information is presented as simply and clearly as possible,
some people will not be capable of taking some decisions. This will obviously
apply when a person is unconscious, for example. It may also apply to
some people with severe learning disabilities. However, you must never
make this judgement until all practicable steps have been taken to help the
person make their own decision.

If a person is not capable of giving or refusing consent, it is still possible
for you lawfully to provide treatment and care. However, this treatment or
care must be in the person’s “best interests”.

No one (not even the person’s parents, or others close to them) can give
consent on behalf of adults who are not capable of giving consent for
themselves. However, those close to the incapacitated person should
always be involved in decision-making. Although, legally, the health and
social care professionals responsible for the person’s care are responsible
for deciding whether or not a particular intervention is in that person’s best
interests, ideally decisions will reflect an agreement between professional
carers (doctors, dentists, nurses, social workers etc.) and the individual's
family and friends.

Advance directives/Refusal of Treatment

Sometimes people may have expressed clear views in the past as to how
they would like to be treated if in future they were to lose capacity. Such
views may have been expressed orally or in writing as “advance directives”
or “living wills”. Advance directives may take a number of forms: they may
explicitly refuse particular treatment, or they may spell out the kind of care
a person would wish to receive in certain circumstances.

If a person makes an advance refusal of certain kinds of treatment, then
such a refusal is legally binding if at the time of making the decision the
individual was competent, they understood in broad terms the implications
of their decision, and the refusal is applicable to their current situation.
Advance directives setting out the kind of care the person would like to
receive are not legally binding, but should be influential when deciding
what treatment is in the person’s best interests.

Seeking consent: Working with people with learning disabilities 7
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Best interests

The courts have made clear that people’s “best interests” are not limited to
what would benefit them medically. Other factors, such as their general
wellbeing, their relationships with those close to them, and their spiritual and
religious welfare, and the likelihood of their willingness to co-operate should
all be taken into account.

The only interests which you should take into account when deciding if particular
care or treatment is appropriate are the person’s best interests. It is not lawful
to balance these interests against the interests of their family, the interests of
health and social care professionals, or the interests of other people living
with the individual. However, these interests will often be inter-linked: for
example the effect of a treatment or care decision on family relations should
be taken into account as part of the individual's “best interests”, where family
support is important to the person with learning disabilities.

Ideally, decisions should be made which both those close to the person and
the health and social care team agree are in the person’s best interests. If it
proves impossible to reach such agreement over significant decisions, the
courts can be asked to determine what is in the person’s best interests. The
courts have stated that certain procedures (including sterilisation for contraceptive
purposes and donation of regenerative tissue such as bone marrow) should
never be carried out without being first referred to a court. It is very unlikely
that it would even be in the best interests of a person lacking capacity to
donate a solid organ, but if this were to be considered it should be referred
to a court.

Family members cannot require health and social care professionals to provide
a particular treatment or care if those involved do not believe that it is appropriate,
but as part of a good relationship with those close to the person you should
explain why you believe the treatment or care is inappropriate. Where possible,
a second opinion should be offered. You must never make assumptions that
particular treatment or care is inappropriate just because the patient has a
learning disability. This is discriminatory and unlawful.

Where a decision to provide care or treatment is taken on the basis that this
IS in the person’s best interests, the standard consent form should not be
completed. Instead, you should make a written record (either in the person’s
notes or on a form for adults who are unable to consent) of the reasons for
your decision and the involvement of those close to the person. Any
disagreement between the health or social care team and those close to the
person should also be recorded.

Seeking consent: Working with people with learning disabilities
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Withdrawing and withholding

life-prolonging treatment

As medical science develops, it has increasingly become possible to
prolong a person’s life despite the failure of essential bodily functions:
for example through artificial nutrition and hydration where a person is
not able to absorb food in the usual way, or through artificial ventilation
where the person cannot breathe on their own.

Often, there will be no doubt that such care or treatment is benefiting
the person and should be continued. However, in certain circumstances,
for example where a person is suffering from the last stages of a terminal
disease, or where the burdens the treatment imposes on the person
outweigh the benefits to the person, it should not automatically be
assumed that life should be prolonged at all costs, as this may not be
in the person’s best interests (see page 8). Such a decision is distinct
from a deliberate intervention with the intentional aim of ending life,
which constitutes euthanasia and is unlawful.

The same broad principles apply to providing, or withholding, life-
prolonging treatment as apply to any other kind of treatment:

*[1 if people with capacity refuse treatment, the refusal must be
accepted;

*[1 if people do not have capacity, the decision to provide or withhold
life-prolonging treatment must be based on an assessment of
their best interests;

*[1 ifaperson has refused the treatment in advance in a valid advance
directive, this refusal must be honoured.

Cardiopulmonary resuscitation can in theory be carried out on any

person in whom cardiac or respiratory function ceases. It will not,

however, always be appropriate: for example where a person is in the
final stages of a terminal iliness. Ideally, decisions as to whether or not
it will be appropriate to attempt resuscitation should be made in advance,
when they can be properly considered. Competent people should be
involved in these discussions. Great sensitivity must be used in seeking
patients’ views on resuscitation, and they should be given as much time
and support as they need to make the decision. The BMA, Resuscitation

Seeking consent: Working with people with learning disabilities 9
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Council (UK) and RCN have published detailed guidance on what
procedures should be followed when decisions about resuscitation need
to be made.! HPSS Trusts have local policies on resuscitation, along
with information about them for patients. Resuscitation should never
be withheld on the grounds that a person has a learning disability.

Where a person lacks capacity, the responsibility for taking a decision
to withhold or withdraw life-prolonging treatment rests with the doctor
in charge of the person’s care. However, those close to the person
should always be involved in coming to such a decision, unless the
person has made very clear in the past that particular individuals should
not be involved in their care. Other health and social care professionals
caring for the person should also be involved in the decision-making
process. When considering what will be in the person’s best interests
you should never make assumptions about the quality of life of someone
with severe learning disabilities, or how that person values their life.
In particular, you should use the person’s ordinary life with their disability
as the baseline from which to judge whether treatment will impose
excessive burdens on them.

Legally, artificial nutrition and hydration (ANH) is considered to be
medical treatment, and so the same rules should apply as for any other
kind of treatment. However, the BMA has suggested that extra safeguards
should be followed if the person is unable to take a decision for himself
or herself and it is believed that continuing to provide ANH is not in his
or her best interests. A senior clinician, not involved in the person’s
day-to-day care, should review the case, details should be made
available for clinical audit, and if the person is in ‘permanent vegetative
state’ or a state very close to PVS, legal advice should be sought. The
courts have stated that it is good practice for court approval to be sought
before ANH is withdrawn from people in PVS.

1 Decisions relating to cardiopulmonary resuscitation: a joint statement from the British Medical
Association, the Resuscitation Council (UK) and the Royal College of Nursing, 2002, available
at www.bma.org.uk/cpr

10 Seeking consent: Working with people with learning disabilities
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Examplesl]

A number of examples are given to illustrate the general principles of
consent. They are not intended to provide guidance on specific cases
but to enable you to assess how the issue of consent may affect your
work with people with learning disability. Consent MUST be assessed
on an individual basis.

Example 1

Mrs. X is a 44 year old woman with a moderate learning disability.
She has heavy periods which medical treatment has done little to
alleviate. A hysterectomy has been suggested to control her symptoms.
She is able to understand what is involved in the operation, and is
able to apply this information to her own condition. She therefore
has the capacity to decide for herself. Mrs. X does not want to have
a major operation, and decides that she would rather cope with the
effects of the heavy periods. She refuses the hysterectomy.

Example 2

Mr. B has a severe learning disability. He was found to have a brain
tumor which would be fatal if left untreated. A high risk operation was
possible. Over a period of weeks, Mr. B was talked through this very
difficult decision with support from those who knew him well. Having
understood the necessary information, he made a clear decision
not to have the operation. He subsequently died — in control of his
own body.

Seeking consent: Working with people with learning disabilities 11
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Example 30

Mr. Ais 40 and has severe learning disabilities. He lives with his
parents and regularly attends a day centre, where he gets on very
well with two particular care workers. He particularly enjoys hillwalking.
He is currently suffering some discomfort from an inguinal hernia and
an operation has been suggested to correct this.

Capacity

Although both clinicians and Mr. A's family have explained the proposed
operation on several occasions in very simple terms, Mr. Ais not able
to understand what an operation might involve, or how it might help
his current discomfort. He therefore lacks the capacity to make this
particular decision for himself.

Best interests

The surgeon who suggested that Mr. A might benefit from the operation
consults Mr. A's parents and other professionals involved with Mr A’'s
care about Mr. A's best interests. The clinical benefits of the treatment
are that it will reduce the discomfort which Mr. A is currently
experiencing. He will also avoid the danger of possible emergency
surgery in the future, should a section of intestine become trapped
in the hernia. More generally, Mr. A will be able to enjoy hill-walking
again. The clinical disadvantages of the treatment are the risks
inherent in any operation. There are, however, other disadvantages,
as Mr. Aiis very frightened of needles — both Mr. A's care worker and
his parents explain how distressed he has become in the past when
he has had to have an injection.

Decision

The health and social care team and all those close to Mr. A agree
that it would be in his best interest to have the operation, but to induce
anaesthesia by mask instead of through injection. Mr A's mother and
one of his care workers go with him to hospital for the operation and
reassure him at each stage.

12 Seeking consent: Working with people with learning disabilities
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Example 4

Mr C attends a Respite Centre at weekends. He has a severe
learning disability. He requires the support of the centre’s staff to meet
his personal care needs. This includes washing and changing pads.
Mr C is unable to give consent for the performance of such aspects
of care. However, a care plan has been agreed with his carers,
outlining his normal routine and identifying how these procedures will
be carried out, in keeping with the centre’s intimate care policy. This
document has been signed by his carers, and a copy is kept in his
notes. Mr C is familiar with the care workers, and is most relaxed
with his key team. Where possible, key team members attend to his
personal care needs, explaining to Mr C what they are doing and
ensuring his comfort and privacy throughout the procedure.

Seeking consent: Working with people with learning disabilities 13
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Further sources of guidance

and information

Appelbaum and Grisso,[]
Assessing competence to consent to treatment — a guide for physicians]
and other health professionals (1998) OUP: Oxford[]

Department of Health, Social Services and Public Safety(]
Reference Guide to Consent for Examination, Treatment and Carel]
available at www.dhsspsni.gov.ukl]

General Medical Council:[J
Seeking patients’ consent: the ethical considerations (1998) GMC:[
London. (www.gmc-uk.org)[]

Joseph Rowntree Foundation,[]

Plain facts magazine about research for people with learning disabilities[]
and their supporters: includes an issue on healthcare decision-making[]
(www.plain-facts.org)]

Keywood, Forvargue and Flynn,[]

Best practice? Health care decision making by, with and for adults with(]
learning disabilities (1999) National Development Team : Manchester(]
available from NDT, St Peter’s Court, 8 Trumpet Street, Manchester[]
M1 5LW[

Health Promotion Team

Department of Health, Social Services & Public Safety
Castle Buildings

Belfast BT4 3SJ

Telephone: 028 9052 0534
Textphone: 028 9052 7668
www.dhsspsni.gov.uk

March 2003

14 Seeking consent: Working with people with learning disabilities

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3017 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)


www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
http:www.plain-facts.org
http:www.plain-facts.org
http:www.plain-facts.org
http:www.plain-facts.org
http:www.gmc-uk.org
http:www.gmc-uk.org
http:www.gmc-uk.org
http:www.gmc-uk.org
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk

MAHI - STM - 101 - 003018

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3018 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk
www.dhsspsni.gov.uk

MAHI - STM - 101 - 003019

/

y 4

Department of Health, Social Services and Public Safety
An Roinn Sldinte, Seirbhisi Séisialta agus Sdbhdilteachta P01b11

GOOD PRACTICE
IN CONSENT

Consent for Examination,

Treatment or Care l

A HANDBOOK FOR THE HPSS
March 2003

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04)
(pp2640-5403 of 20966) (this part 2764 pages)

3019 of 5403



MAHI - STM - 101 - 003020

Index

Part 1[0  Good practice in consent:
Implementation guide for health care professionals

Part 2[1  Seeking consent:
Working with children

Part 31  Seeking consent:
Working with older people

Part 40 = Seeking consent:
Working with people with learning disabilities

Part 51  Consent — what you have a right to expect:
A guide for adults

Part 61  Consent — what you have a right to expect:
A guide for children and young people

Part 700  Consent — what you have a right to expect:
A guide for parents

Part 81  Consent — what you have a right to expect:
A guide for people with learning disabilities

Part 901 = Consent — what you have a right to expect:
A guide for relatives and carers

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3020 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



Part 1

Good practice in consent:

Implementation guide for health
care professionals



MAHI - STM - 101 - 003022

Department of Health, Social Services and Public Safety
An Roinn Sldinte, Seirbhisi Séisialta agus Sdbhdilteachta Poibli

Good practice

in consent:

Implementation guide
for health care
professionals

Consent for
Examination
or Treatment

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3022 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 003023

ContentsLl]
Pagel]
Introduction to this Implementation Guide 10
Model policy for consent for examination or treatment 50
I Introduction 70
Il Documentation 100
[ When should consent be sought? 130
IV Provision of information 170
Vv Who is responsible for seeking consent? 200
VI  Refusal of treatment 22[1
VIl Tissue 230
VIII  Clinical photography, audio and video recordings 24[]
IX  Training 26
Appendix A -0 12 key points on consent: the law in NI 27
Appendix B -1 Current forms in use in this organisation 31
Model Consent Form 1 330
Model Consent Form 2 370
Model Consent Form 3 417
Model Form 4 430
Appendix C -0 Patient information leaflet on the 47
consent form — “Consent- it's up to you”
Appendix D -0  Useful contact details 51
Appendix E -0 How to seek a court declaration 52
Appendix F -1  Seeking consent: remembering the 53

patient’s perspective

Good practice in consent: Implementation guide for health care professionals

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3023 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 003024

Introduction

Introduction to this Implementation Guide for
Health Care Professionals

This Good practice in consent implementation guide for health care
professionals contains a model consent policy and four forms, together
with an accompanying patient information leaflet Consent — it's up to
you. This model documentation has been developed with the aim of
assisting HPSS organisations to promote good practice in the way
patients are asked to give their consent to examination or treatment.
An electronic version of this documentation can be downloaded from
www.dhsspsni.gov.uk

The four forms are designed to meet the needs of different groups of
patients at different times:

*[]  Consent form 1 for patients able to consent for themselves

*[1  Consent form 2 for those with parental responsibility, consenting
on behalf of a child/young person

*[1  Consent form 3 both for patients able to consent for themselves
and for those with parental responsibility consenting on behalf
of a child/young person, where the procedure does not involve
any impairment of consciousness. This form is shorter than the
others, as the fact that the patient is expected to remain alert
during the procedure makes some of the information covered in
forms 1 and 2 unnecessary. The use of this form is optional.

(]  Form 4 for adults who lack capacity to consent to a particular
treatment. As no-one else can give consent on behalf of such
a patient, they may only be treated if that treatment is believed
to be in their ‘best interests’. This form requires health
professionals to document both how they have come to the
conclusion that the patient lacks the capacity to make this particular
healthcare decision, and why the proposed treatment would be
in the patient’s best interests. It also allows the involvement of
those close to the patient in making this healthcare decision to
be documented.

Good practice in consent: Implementation guide for health care professionals 1
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The development of these forms does not change the current position
on when written, as opposed to oral, consent to treatment is necessatry.
It is a matter of local determination what form of consent is appropriate
for individual procedures, within the broad guidelines set out in the
model consent policy.

Customisation of model documentation

Both consent forms and consent policy should be recognisable across
the HPSS and the text included in this implementation guide should
not be amended or removed. However, it may be appropriate to
customise the documentation to reflect local needs, and the extent to
which customisation is acceptable is set out below.

Consent forms - Appendix B

Additional material relevant to local circumstances may be included in
consent forms, as long as this does not result in forms becoming too
unwieldy or in the font size being reduced inappropriately. HPSS trusts
who have developed the practice of documenting anaesthetic consent
on the main consent form (as opposed to on the anaesthetic record)
should feel free to include such a section within their new forms.

Relevant sections of the forms (such as those dealing with benefits
and risks) may be pre-printed where high through-put specialities make
this feasible and desirable. If this is done, it will, of course, always be
necessary for health professionals to consider whether additional
risk/benefit information should be added by hand, to reflect the particular
needs of the individual patient. It is essential, however, to ensure that
this does not lead to a ‘conveyor belt’ approach to consent in these
circumstances.

While consent forms 1 and 2 have been designed in the form of 4 page
booklets with the crucial information for patients on the facing inside
pages, they may if desired be reduced to 2 sides of a single sheet by
making the guidance notes on the back available to health professionals
in another way. There must, however, be clear reference on the forms
to the availability of those guidance notes, which must be readily
accessible. As the guidance notes on consent form 2 (which explain
the relatively complicated legal position regarding who may give consent
on behalf of a child) may be less familiar to health professionals, it may
generally be more appropriate to take this approach for consent form
1 than for consent form 2.

2 Good practice in consent: Implementation guide for health care professionals
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Whatever the format used, a copy of the page documenting the details
of the treatment should be offered to the patient, for example through
the use of ‘no carbon required’ (NCR) copies.

“Consent — it’'s up to you”

The patient information leaflet about the consent form — “Consent it’s
up to you” should be made available to patients in advance of their
being asked to sign a consent form, and may be published in any
appropriate format. Text should only be omitted if it will never be
relevant (for example the section on anaesthesia could be omitted if
the organisation involved would never be seeking consent for
anaesthesia).

Consent policy

The model policy has been designed to encourage the addition of local
information where indicated. If it is felt to be helpful to extend the scope
of the model policy, this should be done by means of a separate
schedule so that it does not affect the existing layout of the rest of the
policy. This will enable staff moving between HPSS organisations to
know exactly where to look for particular information in their new
organisation’s policy.

Implementation

The required timescales for implementing the model consent
documentation are set out in the accompanying HSS circular.

Guidance on consent

This handbook includes a number of guidance documents on consent
which are listed below. The department has also published a Reference
Guide to Consent for Examination, Treatment or Care. These are all
available on the internet at www.dhsspsni.gov.uk.

(1 Consent —what you have a right to expect (versions for adults,
children/young people, people with learning difficulties, parents
and relatives/carers)

o[1  Seeking consent: working with children,

Good practice in consent: Implementation guide for health care professionals 3
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. Seeking consent: working with older people,
. Seeking consent: working with people with learning disabilities
The Consent — what you have a right to expect and Seeking consent
series of documents may be published in any appropriate format. Text

should only be omitted if it will not be relevant. Additional local information
should be included where indicated.

4  Good practice in consent: Implementation guide for health care professionals
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Model Policy for Consent for
Examination or Treatment

Good practice in consent: Implementation guide for health care professionals 50
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Introductionl]

Why consent is crucial

1.00 Patients have a fundamental legal and ethical right to determine
what happens to them. Valid consent to treatment is therefore
absolutely central in all forms of health care, from providing
personal care to undertaking major surgery. Seeking consent is
also a matter of common courtesy between health care
professionals and patients.

This policy

2.0 The Department has issued range of guidance documents on
consent (see overleaf), and these should be consulted for details
of the law and good practice requirements on consent. This policy
sets out the standards and procedures in this
[Trust/LHSCG/practice] which aim to ensure that health
professionals are able to comply with the guidance. While this
document is primarily concerned with health care, social care
colleagues should also be aware of their obligations to obtain
consent before providing certain forms of social care, such as
those which involve touching the patient or client.

What consent is — and isn’t

3.0 “Consent’is a patient’'s agreement for a health professional to
provide care. Patients may indicate consent non-verbally (for
example by presenting their arm for their pulse to be taken), orally,
or in writing. For the consent to be valid, the patient must:
*[1 be competent to take the particular decision;

*[1 have received sufficient information to take it; and

(1 not be acting under duress.

Good practice in consent: Implementation guide for health care professionals
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4.0 The context of consent can take many different forms, ranging
from the active request by a patient of a particular treatment
(which may or may not be appropriate or available) to the passive
acceptance of a health professional’s advice. In some cases, the
health professional will suggest a particular form of treatment or
investigation and after discussion the patient may agree to accept
it. In others, there may be a number of ways of treating a condition,
and the health professional will help the patient to decide between
them. Some patients, especially those with chronic conditions,
become very well informed about their illness and may actively
request particular treatments. In many cases, ‘seeking consent’
is better described as ‘joint decision-making’: the patient and
health professional need to come to an agreement on the best
way forward, based on the patient’s values and preferences and
the health professional’s clinical knowledge.

5.0 Where an adult lacks the mental capacity (either temporarily or
permanently) to give or withhold consent for themselves, no one
else can give consent on their behalf.  However, treatment may
be given if it is in their best interests, as long as it has not been
refused in advance in a valid and applicable advance directive.
For further details on advance directives see the Department of
Health, Social Services and Public Safety’s Reference Guide to
Consent for Examination, Treatment or Care (chapter 1,
paragraph 16).

Guidance on consent

6.00 The Department of Health, Social Services and Public Safety is
iIssuing a number of guidance documents on consent, and these
should be consulted for advice on the current law and good
practice requirements in seeking consent. Health professionals
must also be aware of any guidance on consent issued by their
own regulatory bodies.

*[1 Reference Guide to Consent for Examination, Treatment or Care
provides a comprehensive summary of the current law on consent,
and includes requirements of regulatory bodies such as the
General Medical Council where these are more stringent. Copies
are available [insert local details] and may also be accessed on
the internet at www.dhsspsni.gov.uk

8 Good practice in consent: Implementation guide for health care professionals
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Specific guidance, incorporating both the law and good practice
advice is available for health professionals working with children,
with people with learning disabilities and with older people. Copies
of these booklets are available [insert local details] and on the

internet at www.dhsspsni.gov.uk

Good practice in consent: Implementation guide for health care professionals 9
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Documentation(]

1.00 For significant procedures, it is essential for health professionals
to document clearly both a patient’s agreement to the intervention
and the discussions which led up to that agreement. This may
be done either through the use of a consent form (with further
detail in the patient’s notes if necessary), or through documenting
in the patient’s notes that they have given oral consent.

Written consent

2.0 Consent is often wrongly equated with a patient’s signature on
a consent form. A signature on a form is evidence that the patient
has given consent, but is not proof of valid consent. If a patient
is rushed into signing a form, on the basis of too little information,
the consent may not be valid, despite the signature. Similarly, if
a patient has given valid verbal consent, the fact that they are
physically unable to sign the form is no bar to treatment. Patients
may, if they wish, withdraw consent after they have signed a form:
the signature is evidence of the process of consent-giving, not a
binding contract.

3.0 ltis rarely a legal requirement to seek written consent?, but it is
good practice to do so if any of the following circumstances apply:

*[] the treatment or procedure is complex, or involves significant
risks (the term ‘risk’ is used throughout to refer to any adverse
outcome, including those which some health professionals would
describe as ‘side-effects’ or ‘complications’)

[  the procedure involves general/regional anaesthesia or sedation

(1  providing clinical care is not the primary purpose of the procedure

*[]  there may be significant consequences for the patient’s
employment, social or personal life

(] the treatment is part of a project or programme of research
approved by this [Trust/LHSCG]

The Mental Health (Northern Ireland) Order 1986 and the Human Fertilisation and Embryology Act 1990 require written
consent in certain circumstances

10 Good practice in consent: Implementation guide for health care professionals
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[Individual Trusts/LHSCGs may choose to list in an Annex whether
written/oral/non-verbal consent is appropriate for specified
procedures.]

If the individual is illiterate, the individual may be able to make
their mark on the form to indicate consent. It would be good
practice for the mark to be witnessed by a person other than the
clinician/practitioner seeking consent, and for the fact that the
individual has chosen to make their mark in this way to be recorded
in the case notes. Similarly, if the individual has

capacity, and wishes to give consent, but is physically unable to
mark the form, this fact should be recorded in the notes, or on
the consent form.

Completed forms should be kept with the patient’s notes. Any
changes to a form, made after the form has been signed by the
patient, should be initialled and dated by both patient and health
professional.

It will not usually be necessary to document a patient’s consent
to routine and low-risk procedures, such as providing personal
care or taking a blood sample. However, if you have any reason
to believe that the consent may be disputed later or if the procedure
Is of particular concern to the patient (for example if they have
declined, or become very distressed about, similar care in the
past), it would be helpful to do so.

Procedures to follow when patients lack
capacity to give or withhold consent

7.0

8.0

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04)

Where an adult patient does not have the capacity to give or
withhold consent to a significant intervention, this fact should be
documented in form 4 (form for adults who are unable to consent
to investigation or treatment), along with the assessment of the
patient’s capacity, why the health professional believes the
treatment to be in the patient’s best interests, and the involvement
of people close to the patient. The standard consent forms should
never be used for adult patients unable to consent for themselves.
For more minor interventions, this information should be entered
in the patient’s notes.

An apparent lack of capacity to give or withhold consent may in
fact be the result of communication difficulties rather than genuine
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incapacity. You should involve appropriate colleagues in making
such assessments of incapacity, such as specialist learning
disability teams and speech and language therapists, unless the
urgency of the patient’s situation prevents this. If at all possible,
the patient should be assisted to make and communicate their
own decision, for example by providing information in non-verbal
ways where appropriate.

9.0 Occasionally, there will not be a consensus on whether a particular
treatment is in an incapacitated adult’s best interests. Where the
consequences of having, or not having, the treatment are potentially
serious, a court declaration may be sought. See Appendix E for
details of how to do this.

Availability of forms

10.00 Standard consent forms and forms for adults who are unable to
consent for themselves are reproduced in Appendix B and are
available from [local details]. There are three versions of the
standard consent form: form 1 for adults or competent children,
form 2 for parental consent for a child or young person and form
3 for cases where it is envisaged that the patient will remain alert
throughout the procedure and no anaesthetist will be involved in
their care. The use of form 3 is optional but may be thought more
appropriate than form 1 in situations where patients do not need
to be made aware of issues surrounding general or regional
anaesthesia and do not need to make any advance decisions
about additional procedures because they will be in a position to
make any such decisions at the time if necessary. Form 4 is for
adults who are unable to consent to treatment or care.

Availability of Patient Information leaflet about the
consent form “Consent — it's up to you”

11.00 The patient information leaflet about the consent form “Consent —

it's up to you” is reproduced in Appendix C and is available from
[local details]. It should be made available to patients in advance
of their being asked to sign a consent form, and may be published
in any appropriate format. Text should only be omitted if it will
never be relevant (for example the section on anaesthesia could
be omitted if the organisation involved would never be seeking
consent for anaesthesia).

12 Good practice in consent: Implementation guide for health care professionals
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When should consent be sought

1.0  When a patient formally gives their consent to a particular
intervention, this is only the endpoint of the consent process. It
Is helpful to see the whole process of information provision,
discussion and decision-making as part of ‘seeking consent’.
This process may take place at one time, or over a series of
meetings and discussions, depending on the seriousness of what
is proposed and the urgency of the patient’s condition.

Single stage process

2.0 In many cases, it will be appropriate for a health professional to
initiate a procedure immediately after discussing it with the patient.
For example, during an ongoing episode of care a physiotherapist
may suggest a particular manipulative technique and explain how
it might help the patient’s condition and whether there are any
significant risks. If the patient is willing for the technique to be
used, they will then give their consent and the procedure can go
ahead immediately. In many such cases, consent will be given
orally.

3.0 If a proposed procedure carries significant risks, it will be
appropriate to seek written consent, and health professionals
must take into consideration whether the patient has had sufficient
chance to absorb the information necessary for them to make
their decision. As long as it is clear that the patient understands
and consents, the health professional may then proceed.

Two or more stage process

4.0 In most cases where written consent is being sought, treatment
options will generally be discussed well in advance of the actual
procedure being carried out. This may be on just one occasion
(either within primary care or in a hospital out-patient clinic), or
it might be over a whole series of consultations with a number of
different health professionals. The consent process will therefore
have at least two stages: the first being the provision of information,
discussion of options and initial (oral) decision, and the second
being confirmation that the patient still wants to go ahead. The

Good practice in consent: Implementation guide for health care professionals 13
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consent form should be used as a means of documenting the
information stage(s), as well as the confirmation stage.

5.0 Patients receiving elective treatment, intervention or investigations
for which written consent is appropriate should be familiar with
the contents of their consent form before they arrive for the actual
procedure, and should have received a copy of the page
documenting the decision-making process. They may be invited
to sign the form, confirming that they wish treatment to go ahead,
at any appropriate point before the procedure: in out-patients, at
a pre-admission clinic, or when they arrive for treatment. If a form
Is signed before patients arrive for treatment, however, a member
of the healthcare team must check with the patient at this point
whether they have any further concerns and whether their condition
has changed. This is particularly important where there has been
a significant lapse of time between the form being signed and the
procedure. When confirming the patient’s consent and
understanding, it is advisable to use a form of words which requires
more than a yes/no answer from the patient for example beginning
with “tell me what you're expecting to happen”, rather than “is
everything all right?”

6.0 While administrative arrangements will vary, it should always be
remembered that for consent to be valid, the patient must feel
that it would have been possible for them to refuse, or change
their mind. It will rarely be appropriate to ask a patient to sign a
consent form after they have begun to be prepared for treatment
(for example, by changing into a hospital gown), unless this is
unavoidable because of the urgency of the patient’s condition.

Seeking consent for anaesthesia

7.0 Where an anaesthetist is involved in a patient’s care, it is their
responsibility (not that of a surgeon) to seek consent for
anaesthesia, having discussed the benefits and risks. However,
in elective treatment it is not acceptable for the patient to receive
no information about anaesthesia until their pre-operative visit
from the anaesthetist: at such a late stage the patient will not be
in a position genuinely to make a decision about whether or not
to undergo anaesthesia. Patients should therefore either receive
a general leaflet about anaesthesia in out-patients, or have the
opportunity to discuss anaesthesia in a pre-assessment clinic.
The anaesthetist should ensure that the discussion with the

14 Good practice in consent: Implementation guide for health care professionals
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patient and their consent is documented in the anaesthetic record,
in the patient’s notes or on the consent form. Where the clinician
providing the care is personally responsible for anaesthesia (e.g.
where local anaesthesia or sedation is being used), then he or
she will also be responsible for ensuring that the patient has
given consent to that form of anaesthesia. Information for patients’
relatives and friends on anaesthesia have been produced by the
Royal College of Anaesthetists and Association of Anaesthetists
of Great Britain and Ireland.

8.00 In addition, where general anaesthesia or sedation is being
provided as part of dental treatment, the General Dental Council
currently holds dentists responsible for ensuring that the patient
has all the necessary information. In such cases, the anaesthetist
and dentist will therefore share that responsibility.

Emergencies

9.00 Clearly in emergencies, the two stages (discussion of options
and confirmation that the patient wishes to go ahead) will follow
straight on from each other, and it may often be appropriate to
use the patient’s notes to document any discussion and the
patient’s consent, rather than using a form. The urgency of the
patient’s situation may limit the quantity of information that they
can be given, but should not affect its quality.

Treatment of young children

10.00 When babies or young children are being cared for in hospital,
it will not usually seem practicable to seek their parents’ consent
on every occasion for every routine intervention such as blood
or urine tests or X-rays. However, you should remember that, in
law, such consent is required. Where a child is admitted, you
should therefore discuss with their parent(s) what routine
procedures will be necessary, and ensure that you have their
consent for these interventions in advance. If parents specify that
they wish to be asked before particular procedures are initiated,
you must do so, unless the delay involved in contacting them
would put the child’s health at risk.

Good practice in consent: Implementation guide for health care professionals 15
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11.00 Only people with ‘parental responsibility’ are entitled to give
consent on behalf of their children. You must be aware that not
all parents have parental responsibility for their children (for
example, unmarried fathers do not automatically have such
responsibility although they can acquire it). If you are in any doubt
about whether the person with the child has parental responsibility
for that child, you must check.

16 Good practice in consent: Implementation guide for health care professionals
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I\ Provision of information

1.0 The provision of information is central to the consent process.
Before patients can come to a decision about treatment, they
need comprehensible information about their condition and about
possible treatments/investigations and their risks and benefits
(including the risks/benefits of doing nothing). They also need to
know whether additional procedures are likely to be necessary
as part of the procedure, for example a blood transfusion, or the
removal of particular tissue. Once a decision to have a particular
treatment/investigation has been made, patients need information
about what will happen: where to go, how long they will be in
hospital, how they will feel afterwards and so on.

2.[1 Patients and those close to them will vary in how much information
they want and in a form the patient understands; from those who
want as much detail as possible, including details of rare risks,
to those who ask health professionals to make decisions for them.
There will always be an element of clinical judgement in determining
what information should be given. However, the presumption must
be that the patient wishes to be well informed about the risks and
benefits of the various options. Where the patient makes clear
(verbally or non-verbally) that they do not wish to be given this
level of information, this should be documented.

3.0 The following sources of patient information are available in this
[Trust/LHSCG/practice]:

*[1 [Insert local details, including advice on
accessibility/readability for those developing such materials.
Also include what specific provision is made for those who,
for reasons of disability or otherwise, would not find printed
information particularly accessible (Braille, tapes, pictorial
materials, interpreters etc.) together with details of local
independent advocacy groups where these exist. Some
Trusts have developed ‘patient passports’ determining what
information is needed at which points in a patient’s ‘journey’
through healthcare. Others have made provision for patients
to receive tape recordings of consultations so that they have
a permanent record of what was discussed.]

Good practice in consent: Implementation guide for health care professionals 17
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Provision for patients whose first language
Is not English

4.0 This [Trust/LHSCG/practice] is committed to ensuring that patients
whose first language is not English receive the information they
need and are able to communicate appropriately with healthcare
staff. It is not appropriate to use children to interpret for family
members who do not speak English.

*[1 [Insert local details of how to access translation and
interpreting service, what materials are available in which
languages etc. Reference other relevant local policies or
guidance e.g. on the use of interpreting].*

Access to more detailed or specialist information

5.0 Patients may sometimes request more detailed information about
their condition or about a proposed treatment than that provided
in general leaflets. This [Trust/LHSCG/practice] has made the
following arrangements to assist patients to obtain such information:

*[1 [Insert local details In hospitals, this policy can be adapted
at Directorate level to include more specific information
here. Further information on the most effective medical
and health interventions can be obtained from the electronic
Cochrane Library (www.cochrane.org). This includes large
amounts of up to date information and aims to help people
make well informed decisions about health care.]

Access to health professionals between
formal appointments

6.0] After an appointment with a health professional in primary care
or in out-patients, patients will often think of further questions
which they would like answered before they take their decision.
Where possible, it will be much quicker and easier for the patient
to contact the healthcare team by phone than to make another
appointment or to wait until the date of an elective procedure (by
which time it is too late for the information genuinely to affect the

* [0 Guidance is found in the DHSSPS and Equality Commission document: Racial Equality in Health: Good Practice Guide
which is available from the Equality Commission or Strategic Planning Branch, DHSSPS
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patient’s choice). [Insert local details of what systems are in place
at GP practice/Directorate level e.g. GP surgeries which have a
defined hour in the day for phone calls, space in consent form
for contact number of appropriate health and social care
professional, such as specialist nurse.]

Open access clinics

7.0 Where patients access clinics directly, it should not be assumed
that their presence at the clinic implies consent to particular
treatment. You should ensure that they have the information they
need before proceeding with an investigation or treatment. [Insert
local details of relevant arrangements, such as provision of
information through primary care.]

Good practice in consent: Implementation guide for health care professionals 19
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Who is responsible for(]

seeking consent?[]

1.0 The health professional carrying out the procedure is ultimately
responsible for ensuring that the patient is genuinely consenting
to what is being done: it is they who will be held responsible in
law If this is challenged later.

2.0 Where oral or non-verbal consent is being sought at the point the
procedure will be carried out, this will naturally be done by the
health professional responsible. However, team work is a crucial
part of the way the HPSS operates, and where written consent
Is being sought it may be appropriate for other members of the
team to participate in the process of seeking consent. If the
person cannot write or is physically unable to sign a form, a record
that the person has given verbal or non —verbal consent should
be made in their notes or on the consent form.

Completing consent forms

3.0 The standard consent form provides space for a health professional
to provide information to patients and to sign confirming that they
have done so. The health professional providing the information
must be competent to do so: either because they themselves
carry out the procedure, or because they have received specialist
training in advising patients about this procedure, have been
assessed, are aware of their own knowledge limitations and are
subject to audit.

4.00 If the patient signs the form in advance of the procedure (for
example in out-patients or at a pre-assessment clinic), a health
professional involved in their care on the day should sign the
form to confirm that the patient still wishes to go ahead and has
had any further questions answered. It will be appropriate for any
member of the healthcare team (for example a nurse admitting
the patient for an elective procedure) to provide the second
signature, as long as they have access to appropriate colleagues
to answer questions they cannot handle themselves.

20 Good practice in consent: Implementation guide for health care professionals
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[Insert local details, where appropriate at Directorate level, covering:

(1 what training is available for health professionals who do not
themselves carry out specific procedures, but could potentially
provide the information patients need in coming to a decision.

(]  what procedures are in place to ensure that the health professionals
‘confirming’ the patient’s consent have genuine access to
appropriate colleagues where they are personally not able to
answer any remaining questions.]

Responsibility of health professionals

5.0 Itis a health care professional’s own responsibility:

*[1 to ensure that when they require colleagues to seek consent
on their behalf they are confident that the colleague is
competent to do so; and

*[1 to work within their own competence and not to agree to
perform tasks which exceed that competence.

If you feel that you are being pressurised to seek consent when

you do not feel competent to do so [insert local details of whom
to contact, such as clinical governance lead.]

Good practice in consent: Implementation guide for health care professionals 21
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VI Refusal of treatmentl]

1.00 If the process of seeking consent is to be a meaningful one,
refusal must be one of the patient’s/client’s options. A competent
adult person is entitled to refuse any treatment. (See paragraph
2 re mental health legislation). The situation for children is more
complex: see the Department of Health Social Services and Public
Safety Seeking consent: working with children for more detail.
The following paragraphs apply primarily to adults.

2.1 Mental health legislation does provide the possibility of treatment
for a person’s mental disorder and its complications without their
consent. This legislation does not give power to treat unrelated
physical disorders without consent. If, after discussion of possible
treatment options, a patient refuses all treatment, this fact should
be clearly documented in their notes. If the patient has already
signed a consent form, but then changes their mind, you (and
where possible the patient) should note this on the form.

3.0 Where a patient has refused a particular intervention, you must
ensure that you continue to provide any other appropriate care
to which they have consented. You should also ensure that the
patient realises they are free to change their mind and accept
treatment if they later wish to do so. Where delay may affect their
treatment choices, they should be advised accordingly.

4.00 If a patient consents to a particular procedure but refuses certain
aspects of the intervention, you must explain to the patient the
possible consequences of their partial refusal. If you genuinely
believe that the procedure cannot be safely carried out under the
patient’s stipulated conditions, you are not obliged to perform it.
You must, however, continue to provide any other appropriate
care. Where another health professional believes that the treatment
can be safely carried out under the conditions specified by the
patient, you must on request be prepared to transfer the patient’s
care to that health professional.

22 Good practice in consent: Implementation guide for health care professionals
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VIl Tissue

1.0 The legal position regarding the use of human tissue (including
blood samples and other bodily fluids provided for testing) raises
very difficult issues and is currently under review. Such tissue
can be very valuable in education and research, and its use may
lead to developments in medical knowledge and hence
improvements in healthcare for all. At present, this
[Trust/LHSCG/practice] requires that patients should be given
the opportunity to refuse permission for tissue taken from them
during surgery or other procedure to be used for education or
research purposes. [Insert local details of how this should be
done. The system must be well-publicised and transparent, making
provision for patients to record their consent or objection to the
use of such tissue and for this to be notified to the laboratory.
Patients must also be able to record any objections to particular
uses or use of particular tissues.]

2.0 Explicit consent is not necessary for public health surveillance
using the unlinked anonymous method, but a well-publicised opt-
out policy must apply. [Insert local details.]

3.0 The Department of Health, Social Services and Public Safety, in
line with what is happening elsewhere in the UK, is currently
undertaking a review of the law on the removal, retention and
use of organs and tissue. Pending the outcome of the review,
the Department will issue an interim statement on the use of
tissue. The Department believe that tissue samples may be used
for quality assurance purposes  without requiring specific patient
consent provided there is an active policy of informing patients
of such use. This is essential to ensure the high quality of service
which all patients have the right to expect. Wherever possible,
samples of tissue used in this way should be anonymised or
pseudonymised. [Insert local details of policy.]

Good practice in consent: Implementation guide for health care professionals 23

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3045 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 003046

VIII Clinical photography, audio and

video recordings

1.00  Photographic, audio and video recordings made for treatment
purposes form part of a patient’s record. Although consent to
certain recordings, such as X-rays, is implicit in the patient’s
consent to the procedure, health professionals should always
ensure that they make clear in advance if any photographic,
audio or video recording will result from that procedure.

2.0 Photographic, audio and video recordings which are made for
treating or assessing a patient must not be used for any purpose
other than the patient’s care or the audit of that care, without the
express consent of the patient or a person with parental
responsibility for the patient. The one exception to this principle
Is set out in paragraph 3 below. If you wish to use such a recording
for education, publication or research purposes, you must seek
consent in writing, ensuring that the person giving consent is fully
aware of the possible uses of the material. In particular, the person
must be made aware that you may not be able to control future
use of the material once it has been placed in the public domain.
If a child is not willing for a recording to be used, you must not
use it, even if a person with parental responsibility consents.

3.0 Photographic, audio and video recordings, made for treating or
assessing a patient and from which there is no possibility that
the patient might be recognised, may be used within the clinical
setting for education or research purposes without express consent
from the patient/client, as long as this policy is well publicised.
However, express consent must be sought for any form of
publication.

4.0 If you wish to make a photographic, audio or video recording of
a patient specifically for education, publication or research
purposes, you must first seek their written consent (or where
appropriate that of a person with parental responsibility) to make
the recording, and then seek their consent to use it. Patients must
know that they are free to stop the recording at any time and that
they are entitled to view it if they wish, before deciding whether
to give consent to its use. If the patient decides that they are not
happy for any recording to be used, it must be destroyed. As with
recordings made with therapeutic intent, patients must receive
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full information on the possible future uses of the recording,
including the fact that it may not be possible to withdraw it once
it is in the public domain.

The situation may sometimes arise where you wish to make a
recording specifically for education, publication or research
purposes, but the patient is temporarily unable to give or withhold
consent because, for example, they are unconscious. In such
cases, you may make such a recording, but you must seek
consent as soon as the patient regains capacity. You must not
use the recording until you have received consent for its use,
and if the patient does not consent to any form of use, the
recording must be destroyed.

If the patient is likely to be permanently unable to give or withhold
consent for a recording to be made, you should seek the agreement
of someone close to the patient. You must not make any use of
the recording which might be against the interests of the patient.
You should also not make, or use, any such recording if the
purpose of the recording could equally well be met by recording
patients who are able to give or withhold consent.

Good practice in consent: Implementation guide for health care professionals
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IX Training

[Insert details of training available on consent in this organisation,
covering both basic training on the law of consent, and training on any
specific procedures used in this organisation.]

Dated:[]
Person responsible for policy:[
Policy approved by:[]

Policy to be reviewed by [date]:[]
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Appendix A

12 Key Points On Consent: The Law In
Northern Ireland

When do health professionals need consent
from patients?

1.01 Before you examine, treat or care for competent adult patients
you must obtain their consent.

2.0 Adults are always assumed to be competent unless demonstrated
otherwise. If you have doubts about their competence, the
guestion to ask is: “can this patient understand and weigh up
the information needed to make this decision?” Unexpected
decisions do not prove the person is incompetent, but may indicate
a need for further information or explanation.

3.0 Patients may be competent to make some health care decisions,
even if they are not competent to make others.

4.0 Giving and obtaining consent is usually a process, not a one-off
event. Patients can change their minds and withdraw consent
at any time. If there is any doubt, you should always check that
the patient still consents to your caring for or treating them.

Can children give consent for themselves?

5.00 Before examining, treating or caring for a child, you must also
seek consent. Young people aged 16 and 17 are presumed to
have the competence to give consent for themselves. Younger
children who understand fully what is involved in the proposed
procedure can also give consent (although their parents should
ideally be involved). In other cases, someone with parental
responsibility must give consent on the child’s behalf, unless they
cannot be reached in an emergency. If a competent child consents
to treatment, a parent cannot over-ride that consent. Legally,

a parent can consent if a competent child refuses, but it is likely
that taking such a serious step will be rare.
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Who is the right person to seek consent from
a patient?

6.00 Itis always best for the person actually treating the patient to
seek consent. However, you may seek consent on behalf of
colleagues if you are capable of performing the procedure in
guestion, or if you have been specially trained to seek consent
for that procedure.

What information should be provided when
seeking consent?

7.0 Patients need sufficient information before they can decide whether
to give their consent: for example information about the benefits
and risks of the proposed treatment or course of action, and
appropriate alternatives. If a patient is not offered as much
information as they reasonably need to reach an informed decision,
and in a form they can understand, their consent may not be valid.

Is the patient’s consent voluntary?

8.0 Consent must be given voluntarily: not under any form of duress
or undue influence from health professionals, family or friends.

Does it matter how the patient gives consent?

9.0 No: consent can be written, oral or non-verbal. A sighature on
a consent form does not itself prove the consent is valid — the
point of the form is to record the patient’s decision, and also
increasingly the discussions that have taken place. Your Trust
or organisation may have a policy setting out when you need to
obtain written consent.

Refusals of treatment

10.00 Competent adult patients have the right to refuse treatment, even
where it would clearly benefit them. A competent pregnant woman
may refuse any treatment, even if this would be detrimental to
the foetus.
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Mental Health Legislation

11.0 Mental health legislation provides the possibility of treatment for
a person’s mental disorder or its complications without their
consent. This legislation does not give power to treat unrelated
physical illness without consent.

Adults who are not competent to give consent

12.[0 No-one can give consent on behalf of an adult who is not deemed
competent. However, you may still treat such a patient if the
treatment would be in their best interests. ‘Best interests’ go
wider than best medical interests, to include factors such as the
wishes and beliefs of the patient when competent, their current
wishes, their general well-being and their spiritual and religious
welfare. People close to the patient may be able to give you
information on some of these matters. Where the patient has
never been competent, relatives, carers and friends may be best
placed to advise on the patient’s needs and preferences

If people no longer have capacity but have clearly indicated in
the past that they would wish to refuse such treatment in the
circumstances in which they now find themselves (an “advance
refusal”), the refusal must be accepted.

This summary cannot cover all situations. For more detail, consult

the Reference Guide to Consent for Examination, Treatment or
Care, available from your HPSS Trust and at www.dhsspsni.gov.uk
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Appendix B

Current forms in use in this organisation
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Department of Health, Social Services and Public Safety
An Roinn Sldinte, Seirbhisi Séisialta agus Sabhdilteachta Poibli

[HPSS organisation name]

consent form 1

Patient agreement to

iInvestigation or treatment

Patient details (or pre-printed label)

Patient’s surname/family name

Patient’s first names

Date of birth

] Male [ ] Female

HPSS number (or other identifier)

Responsible health professional

Job title

Special requirements

(e.g. other language/other communication method)

To be retained in patient’s notes

Good practice in consent:  Implementation guide for health care professionals 1
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MAHI - STM - 101 - 003054

Form 1

Patient Identifier/label

Name of proposed procedure or course of treatment
(include brief explanation if medical term not clear)

Statement of health professional (to be filled in by health professional with[]
appropriate knowledge of proposed procedure, as specified in consent policy)

| have explained the procedure to the patient. In particular, | have explained:[]

The intended benefits[]

Serious or frequently occurring riskst

Any extra procedures which may become necessary during the procedurel]

[ ] blood transfusion

[ ] other procedure (please specify)

| have also discussed what the procedure is likely to involve, the benefits and risks of
any available alternative treatments (including no treatment), any samples that may be
taken and any particular concerns of this patient.

[ ] The following leaflet/tape has been provided

This procedure will involve:
[ ] general and/or regional anaesthesia [ | local anaesthesia [ | sedation

Signed Date

Name (PRINT) Job title

Contact details (if patient wishes to discuss options later)

Statement of interpreter (where appropriate)]
| have interpreted the information above to the patient to the best of my ability and in all
way in which | believe s/he can understand.l]

Signed Date

Name (PRINT)
Top copy accepted by patient: yes/no  (please circle)

2  Good practice in consent:  Implementation guide for health care professionals
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Form 1

Patient Identifier/label

Statement of patient

Please read this form carefully. If your treatment has been planned in advance, you
should already have your own copy of page 2 which describes the benefits and risks of
the proposed treatment. If not, you will be offered a copy now. If you have any further
guestions, do ask — we are here to help you. You have the right to change your mind at
any time, including after you have signed this form.

| agree to the procedure or course of treatment described on this form.

| understand that you cannot give me a guarantee that a particular person will perform
the procedure. The person will, however, have appropriate experience.

| understand that I will have the opportunity to discuss the details of anaesthesia with
an anaesthetist before the procedure, unless the urgency of my situation prevents this.
(This only applies to patients having general or regional anaesthesia.)

| understand that any procedure in addition to those described on this form will only be
carried out if it is necessary to save my life or to prevent serious harm to my health.

| have been told about additional procedures which may become necessary during my
treatment. | have listed below any procedures which | do not wish to be carried out
without further discussion

| agree/do not agree (delete as applicable) to my samples being used for education,[]
research or public health monitoring.[]

Patient’s signature Datell
Name (PRINT)UO

A witness should sign below if the patient is unable to sign but has indicated his or
her consent. Young people/children may also like a parent to sign here (see notes).

Signature Dateld
Name (PRINT)Q

Confirmation of consent (to be completed by a health professional when the
patient is admitted for the procedure, if the patient has signed the form in advance)

On behalf of the team treating the patient, | have confirmed with the patient that s/he has
no further questions and wishes the procedure to go ahead.

Signed Date
Name (PRINT) Job title

Important notes: (tick if applicable)
[ ] See also advance directive/living will (e.g. Jehovah’s Witness form)

[ ] Patient has withdrawn consent (ask patient to sign /date here)
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MAHI - STM - 101 - 003056
Form 1

Guidance to health professionals  (to be read in conjunction with consent policy)

What a consent form is for

This form documents the patient’s agreement to go ahead with the investigation or treatment you have
proposed. It is not a legal waiver — if patients, for example, do not receive enough information on which
to base their decision, then the consent may not be valid, even though the form has been signed.
Patients are also entitled to change their mind after signing the form, if they retain capacity to do so.
The form should act as an aide-memoire to health professionals and patients, by providing a check-
list of the kind of information patients should be offered, and by enabling the patient to have a written
record of the main points discussed. In no way, however, should the written information provided for
the patient be regarded as a substitute for face-to-face discussions with the patient.

Who can give consent

Everyone aged 16 or more is presumed to be competent to give consent for themselves, unless the
opposite is demonstrated. If a child under the age of 16 has “sufficient understanding and intelligence
to enable him or her to understand fully what is proposed”, then he or she will be competent to give
consent for himself or herself. Young people aged 16 and 17, and legally ‘competent’ younger children,
may therefore sign this form for themselves, but may like a parent to countersign as well. If the child
is not able to give consent for himself or herself, someone with parental responsibility may do so on
their behalf and a separate form is available for this purpose. Even where a child is able to give consent
for himself or herself, you should always involve those with parental responsibility in the child’s care,
unless the child specifically asks you not to do so. If a patient is mentally competent to give consent
but is physically unable to sign a form, you should complete this form as usual, and ask an independent
witness to confirm that the patient has given consent orally or non-verbally.

When NOT to use this form

If the patient is 18 or over and is not legally competent to give consent, you should use form 4 (form
for adults who are unable to consent to investigation or treatment) instead of this form. A patient will
not be legally competent to give consent if:

. they are unable to comprehend and retain information material to the decision and/or
. they are unable to weigh and use this information in coming to a decision.

You should always take all reasonable steps (for example involving more specialist colleagues) to
support a patient in making their own decision, before concluding that they are unable to do so. Relatives
cannot be asked to sign this form on behalf of an adult who is not legally competent to consent for
himself or herself.

Information

Information about what the treatment will involve, its benefits and risks (including side-effects and
complications) and the alternatives to the particular procedure proposed, is crucial for patients when
making up their minds. The courts have stated that patients should be told about ‘significant risks which
would affect the judgement of a reasonable patient’. ‘Significant’ has not been legally defined, but the
GMC requires doctors to tell patients about ‘serious or frequently occurring’ risks. In addition if patients
make clear they have particular concerns about certain kinds of risk, you should make sure they are
informed about these risks, even if they are very small or rare. You should always answer questions
honestly. Sometimes, patients may make it clear that they do not want to have any information about
the options, but want you to decide on their behalf. In such circumstances, you should do your best to
ensure that the patient receives at least very basic information about what is proposed. Where information
is refused, you should document this on page 2 of the form or in the patient’s notes.

The law on consent

See the Department of Health, Social Services and Public Safety publication Reference Guide to
Consent for Examination, Treatment or Care for a comprehensive summary of the law on consent (also
available at www.dhsspsni.gov.uk ).
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[HPSS organisation name]

consent form 2

Parental agreement to investigation or

treatment for a child or young person

Patient details (or pre-printed label)

Patient’s surname/family name

Patient’s first names

Date of birth(J

Age
D Male D Female

HPSS number (or other identifier)

Responsible health professional

Job title

Special requirements
(e.g. other language/other communication method)

To be retained in patient’s notes
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MAHI - STM - 101 - 003058

Form 2

Patient Identifier/label

Name of proposed procedure or course of treatment
(include brief explanation if medical term not clear)

Statement of health professional (to be filled in by health professional with
appropriate knowledge of proposed procedure, as specified in consent policy)

| have explained the procedure to the child and his or her parent(s). In particular,
| have explained:

The intended benefits

Serious or frequently occurring riskstd

Any extra procedures which may become necessary during the procedure

[ ] blood transfusion

[_] other procedure (please specify)l]

| have also discussed what the procedure is likely to involve, the benefits and risks of
any available alternative treatments (including no treatment), any samples that may be
taken and any particular concerns of this patient and his or her parents.

(] The following leaflet/tape has been provided

This procedure will involve:

|| general and/or regional anaesthesia [ ] local anaesthesia [ ] sedation
Signed Date
Name (PRINT) Job title

Contact details (if child/parent wish to discuss options later)

Statement of interpreter (where appropriate)(]
| have interpreted the information above to the child and his or her parents to the bestl]
of my ability and in a way in which | believe they can understand.l]

Signed Date
Name (PRINT)
Top copy accepted by patient/parent:y  es/no (please circle)
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Form 2

Patient Identifier/label

Statement of parent

Please read this form carefully. If the procedure has been planned in advance, you
should already have your own copy of page 2 which describes the benefits and risks of
the proposed treatment. If not, you will be offered a copy now. If you have any further
guestions, do ask — we are here to help you and your child. You have the right to change
your mind at any time, including after you have signed this form.

| agree to the procedure or course of treatment described on this form and | confirm
that | have ‘parental responsibility’ for this child.

| understand that you cannot give me a guarantee that a particular person will perform
the procedure. The person will, however, have appropriate experience.

| understand that my child and | will have the opportunity to discuss the details of
anaesthesia with an anaesthetist before the procedure, unless the urgency of the situation
prevents this. (This only applies to children having general or regional anaesthesia.)

| understand that any procedure in addition to those described on this form will only be
carried out If it is necessary to save the life of my child or to prevent serious harm to his
or her health.

| have been told about additional procedures which may become necessary during my
child’'s treatment. | have listed below any procedures which | do not wish to be carried
out without further discussion.

| agree/do not agree (delete as applicable) to my child’s samples being used for education, ]
research or public health monitoring.[J

Signature Datel]
Name (PRINT) Relationship to child[]

Child’s agreement to treatment (if child wishes to sign).
| agree to have the treatment | have been told about.[]

Name Signature[d
Datell]

Confirmation of consent (to be completed by a health professional when the
child is admitted for the procedure, if the parent/child have signed the form in advance)

On behalf of the team treating the patient, | have confirmed with the child and his or her
parent(s) that they have no further questions and wish the procedure to go ahead.

Signed Datell
Name (PRINT) Job title
Important notes: (tick if applicable)

[ ] See also advance directive/living will (e.g. Jehovah’s Witness form)

[ ] Parent has withdrawn consent (ask parent to sign/date here)
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MAHI - STM - 101 - 003060
Form 2

Guidance to health professionals  (to be read in conjunction with consent policy)

This form

This form should be used to document consent to a child’s treatment, where that consent is being given
by a person with parental responsibility for the child. The term ‘parent’ has been used in this form as

a shorthand for ‘person with parental responsibility’. Where children are legally competent to consent
for themselves (see below), they may sign the standard ‘adult’ consent form (form 1). There is space
on that form for a parent to countersign if a competent child wishes them to do so.

Who can give consent

Everyone aged 16 or more is presumed to be competent to give consent for themselves, unless the
opposite is demonstrated. The courts have stated that if a child under the age of 16 has “sufficient
understanding and intelligence to enable him or her to understand fully what is proposed”, then he or
she will be competent to give consent for himself or herself. If children are not able to give consent
for themselves, someone with parental responsibility may do so on their behalf.

Although children acquire rights to give consent for themselves as they grow older, people with ‘parental
responsibility’ for a child retain the right to give consent on the child’s behalf until the child reaches the
age of 18. Therefore, for a number of years, both the child and a person with parental responsibility
have the right to give consent to the child’s treatment. In law, health professionals only need the consent
of one appropriate person before providing treatment. This means that in theory it is lawful to provide
treatment to a child under 18 which a person with parental responsibility has authorised, even if the
child refuses. As a matter of good practice, however, you should always seek a competent child’s
consent before providing treatment unless any delay involved in doing so would put the child’s life or
health at risk. Younger children should also be as involved as possible in decisions about their healthcare.
Further advice is given in the Department’s guidance Seeking consent: working with children. Any
differences of opinion between the child and their parents, or between parents, should be clearly
documented in the patient’s notes.

Parental responsibility

The person(s) with parental responsibility will usually, but not invariably, be the child’s birth parents.
People with parental responsibility for a child include: the child’s mother; the child’s father if married
to the mother at the child’s conception, birth or later; or if unmarried if he is named on the child’s birth
certificate (with effect from 15 April 2002); a legally appointed guardian; the Health and Social Services
Trust if the child is the subject of a care order; or a person named in a residence order in respect of
the child. A father who has never been married to the child’s mother or, after 15 April 2002, whose
name has not been included on the child’s birth certificate will only have parental responsibility if he
has acquired it through a court order or parental responsibility agreement with the child’s mother.

Information

Information about what the treatment will involve, its benefits and risks (including side-effects and
complications) and the alternatives to the particular procedure proposed, is crucial for children and their
parents when making up their minds about treatment. The courts have stated that patients should be
told about ‘significant risks which would affect the judgement of a reasonable patient’. ‘Significant’ has
not been legally defined, but the GMC requires doctors to tell patients about ‘serious or frequently
occurring’ risks. In addition if patients make clear they have particular concerns about certain kinds
of risk, you should make sure they are informed about these risks, even if they are very small or rare.
You should always answer questions honestly.

Guidance on the law on consent

See the Department of Health, Social Services and Public Safety publications Reference Guide to
Consent for Examination, Treatment or Care and Seeking consent: working with children for a
comprehensive summary of the law on consent (also available at www.dhsspsni.gov.uk ).
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MAHI - STM - 101 - 003061

Form 3

Patient Identifier/labell] [HPSS organisation name] consent form 3
Patient/parental agreement
to investigation or treatment
(procedures where consciousness not impaired)

Name of procedure
(include brief explanation if medical term not clear)

Statement of health professional (to be filled in by health professional with
appropriate knowledge of proposed procedure, as specified in consent policy)

| have explained the procedure to the patient/parent. In particular, | have explained:
The intended benefits

Serious or frequently occurring riskstJ

| have also discussed what the procedure is likely to involve, the benefits and risks of
any available alternative treatments (including no treatment), any samples that may be
taken and any particular concerns of those involved.

[ ] The following leaflet/tape has been provided

Signed Date
Name (PRINT) Job title

Statement of interpreter (where appropriate)

| have interpreted the information above to the patient/parent to the best of my ability
and in a way in which | believe s/he/they can understand.

Signed Date
Name (PRINT) Relationship to patient

Statement of patient/person with parental responsibility for patient
| agree to the procedure described above.[]

| understand that you cannot give me a guarantee that a particular person will perform(]
the procedure. The person will, however, have appropriate experience.]

| understand that the procedure will/will not involve local anaesthesia.l]

| agree/don’t agree (delete as applicable) to my samples being used for education, ]
research or public health monitoring.[]

Signature Date[]
Name (PRINT) Relationship to patient(

Confirmation of consent (to be completed by a health professional when the
patient is admitted for the procedure, if the patient/parent has signed the form in advance)

| have confirmed that the patient/parent has no further questions and wishes the procedure
to go ahead.

Signed Date
Name (PRINT) Job title
Top copy accepted by patient/parent.  yes/no (please circle)]
Good practice in consent:  Implementation guide for health care professionals 1 41
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MAHI - STM - 101 - 003062
Form 3

Guidance to health professionals  (to be read in conjunction with consent policy)

This form

This form documents the patient’s agreement (or that of a person with parental responsibility for the
patient) to go ahead with the investigation or treatment you have proposed. It is only designed for
procedures where the patient is expected to remain alert throughout and where an anaesthetist

is not involved in their care: for example for drug therapy where written consent is deemed
appropriate. In other circumstances you should use either form 1 (for adults/competent children) or
form 2 (parental consent for children/young people) as appropriate.

Consent forms are not legal waivers — if patients, for example, do not receive enough information on
which to base their decision, then the consent may not be valid, even though the form has been signed.
Patients also have every right to change their mind after signing the form.

Who can give consent

Everyone aged 16 or more is presumed to be competent to give consent for themselves, unless the
opposite is demonstrated. If a child under the age of 16 has “sufficient understanding and intelligence
to enable him or her to understand fully what is proposed”, then he or she will be competent to give
consent for himself or herself. Young people aged 16 and 17, and legally ‘competent’ younger children,
may therefore sign this form for themselves, if they wish. If the child is not able to give consent for
himself or herself, someone with parental responsibility may do so on their behalf. Even where a child
is able to give consent for himself or herself, you should always involve those with parental responsibility
in the child’s care, unless the child specifically asks you not to do so. If a patient is mentally competent
to give consent but is physically unable to sign a form, you should complete this form as usual, and
ask an independent witness to confirm that the patient has given consent orally or non-verbally.

When NOT to use this form (see also ‘This form’ opposite)

If the patient is 18 or over and is not legally competent to give consent, you should use form 4 (form
for adults who are unable to consent to investigation or treatment) instead of this form. A patient will
not be legally competent to give consent if:

. they are unable to comprehend and retain information material to the decision and/or
. they are unable to weigh and use this information in coming to a decision.

You should always take all reasonable steps (for example involving more specialist colleagues) to
support a patient in making their own decision, before concluding that they are unable to do so. Relatives
cannot be asked to sign this form on behalf of an adult who is not legally competent to consent for
himself or herself.

Information

Information about what the treatment will involve, its benefits and risks (including side-effects and
complications) and the alternatives to the particular procedure proposed, is crucial for patients when
making up their minds about treatment. The courts have stated that patients should be told about
‘significant risks which would affect the judgement of a reasonable patient’. ‘Significant’ has not been
legally defined, but the GMC requires doctors to tell patients about ‘serious or frequently occurring’
risks. In addition if patients make clear they have particular concerns about certain kinds of risk, you
should make sure they are informed about these risks, even if they are very small or rare. You should
always answer questions honestly. Sometimes, patients may make it clear that they do not want to
have any information about the options, but want you to decide on their behalf. In such circumstances,
you should do your best to ensure that the patient receives at least very basic information about what
is proposed. Where information is refused, you should document this overleaf or in the patient’s notes.

The law on consent

See the Department of Health, Social Services and Public Safety Reference Guide to Consent for
Examination, Treatment or Care for a comprehensive summary of the law on consent (available at
www.dhsspsni.gov.uk ).
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[HPSS organisation name]

Form 4

Adults who are unable to consent to

Investigation or treatment

Patient details (or pre-printed label)

Patient’s surname/family name

Patient’s first names

Date of birthJ

D Male D Female

HPSS number (or other identifier)

Responsible health professional

Job title

Special requirements
(e.g. other language/other communication method)

To be retained in patient’s notes
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MAHI - STM - 101 - 003064

Form 4

Patient Identifier/label

All sections to be completed by health professional proposing the
procedure

A Details of procedure or course of treatment proposed

(NB See guidance to health professionals overleaf for details of situations where court approval must
first be sought)

B Assessment of patient’s capacity

| confirm that the patient lacks capacity to give or withhold consent to this procedure
or course of treatment or care because:

[ ] the patient is unable to comprehend and retain information material to the decision;
and/or

[ ] the patient is unable to use and weigh this information in the decision-making
process; or

[ ] the patient is unconscious
Further details (excluding where patient unconscious): for example how above judgements

reached; which colleagues consulted; what attempts made to assist the patient make his
or her own decision and why these were not successful.

C Assessment of patient’s best interests

To the best of my knowledge, the patient has not refused this procedure in a valid
advance directive. Where possible and appropriate, | have consulted with colleagues
and those close to the patient, and | believe the procedure to be in the patient’s
best interests because:

(Where incapacity is likely to be temporary, for example if patient unconscious, or where
patient has fluctuating capacity)

The treatment cannot wait until the patient recovers capacity because:
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Form 4

D Involvement of the patient’s family and others close to the patient

The final responsibility for determining whether a procedure is in an incapacitated patient’s
best interests lies with the health professional performing the procedure. However, it is
good practice to consult with those close to the patient (e.g. spouse/partner, family and
friends, carer, supporter or advocate) unless you have good reason to believe that the
patient would not have wished particular individuals to be consulted, or unless the urgency
of their situation prevents this. “Best interests” go far wider than “best medical interests”,
and include factors such as the patient’s wishes and beliefs when competent, their current
wishes, their general well-being and their spiritual and religious welfare.

(to be signed by a person or persons close to the patient, if they wish)

I/We have been involved in a discussion with the relevant health professionals
over the care or treatment of (patient’s name).

I/We understand that he/she is unable to give his/her own consent, based on the
criteria set out in this form. I/We also understand that treatment can lawfully be
provided if it is in his/her best interests to receive it.

| agree/do not agree (delete as applicable) to his/her samples being used for education,
research or public health monitoring.

Any other comments (including any concerns about decision)

Name Relationship to patient

Address (if not the same as patient)

Signature Date

If a person close to the patient was not available in person, has this matter been discussed
in any other way (e.g. over the telephone?)

[ ] Yes [ ] No

Details:

Signature of health professional proposing treatment

The above procedure is, in my professional judgement, in the best interests of the patient,
who lacks capacity to consent for himself or herself. Where possible and appropriate |
have discussed the patient’s condition with those close to him or her, and taken their
knowledge of the patient’s views and beliefs into account in determining his or her best
interests.

| have/have not sought a second opinion.

Signature Date
Name (PRINT) Job title
Where second opinion sought, he/she should sign below to confirm agreement:
Signature Date
Name (PRINT) Job title
Good practice in consent:  Implementation guide for health care professionals 3 45
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MAHI - STM - 101 - 003066
Form 4

Guidance to health professionals  (to be read in conjunction with consent policy)

This form should only be used where it would be usual to seek written consent but an adult patient (18
or over) lacks capacity to give or withhold consent to treatment. If an adult has capacity to accept or
refuse treatment, you should use the standard consent form and respect any refusal. Where treatment
is very urgent (for example if the patient is critically ill), it may not be feasible to fill in a form at the time,
but you should document your clinical decisions appropriately afterwards. If treatment is being provided
under the authority of Part IV of the Mental Health (Northern Ireland) Order 1986, different legal provisions
apply and you are required to fill in more specialised forms (although in some circumstances you may
find it helpful to use this form as well). If the adult now lacks capacity, but has clearly refused particular
treatment in advance of their loss of capacity (for example in an advance directive or ‘living will’), then
you must abide by that refusal if it was validly made and is applicable to the circumstances. For further
information on the law on consent, see the Department of Health, Social Services and Public Safety
Reference Guide to Consent for Examination, Treatment or Care (www.dhsspsni.gov.uk).

When treatment can be given to a patient who is unable to consent

For treatment to be given to a patient who is unable to consent, the following must apply:

(1 the patient must lack the capacity (‘competence’) to give or withhold consent to this procedurel]
AND[

*[J the procedure must be in the patient’s best interests.

Capacity

A patient will lack capacity to consent to a particular intervention if he or she is:

(1 unable to comprehend and retain information material to the decision, especially as to the [
consequences of having, or not having, the intervention in question; and/orJ

* unable to use and weigh this information in the decision-making process.

Before making a judgement that a patient lacks capacity you must take all steps reasonable in the

circumstances to assist the patient in taking their own decisions (this will clearly not apply if the patient

is unconscious). This may involve explaining what is involved in very simple language, using pictures

and communication and decision-aids as appropriate.

People close to the patient (spouse/partner, family, friends and carers) may often be able to help, as
may specialist colleagues such as speech and language therapists or learning disability teams, and
independent advocates or supporters.

Capacity is ‘decision-specific’: a patient may lack capacity to take a particular complex decision, but
be quite able to take other more straight-forward decisions or parts of decisions.

Best interests

A patient’s best interests are not limited to their best medical interests. Other factors which form part
of the best interests decision include:

(] the wishes and beliefs of the patient when competent

(] their current wishes

(1 their general well-being

» their spiritual and religious welfare

Two incapacitated patients, whose physical condition is identical, may therefore have different best
interests. Unless the patient has clearly indicated that particular individuals should not be involved in
their care, or unless the urgency of their situation prevents it, you should attempt to involve people close
to the patient (spouse/partner, family and friends, carer, supporter or advocate) in the decision-making
process. Those close to the patient cannot require you to provide particular treatment which you do
not believe to be clinically appropriate. However they will know the patient much better than you do,
and therefore are likely to be able to provide valuable information about the patient’s wishes and values.

Second opinions and court involvement

Where treatment is complex and/or people close to the patient express doubts about the proposed
treatment, a second opinion should be sought, unless the urgency of the patient’s condition prevents
this. Donation of regenerative tissue such as bone marrow, sterilisation for contraceptive purposes and
withdrawal of artificial nutrition or hydration from a patient in PVS must never be undertaken without
prior High Court approval. High Court approval can also be sought where there are doubts about the
patient’s capacity or best interests.

460 4 Good practice in consent:  Implementation guide for health care professionals
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Appendix C

Patient Information Leaflet —
“Consent- it’'s up to you”

About the consent form

Before a doctor or other health professional examines or treats you,
they need your consent. Sometimes you can simply tell them whether
you agree with their suggestions. However, sometimes a written record
of your decision is helpful — for example if your treatment involves
sedation or general anaesthesia. You’'ll be asked to sign a consent
form. If you later change your mind, you're entitled to withdraw consent
— even after signing.

What should | know before deciding?

Health professionals must ensure you know enough to enable you to
decide about treatment. They’ll write information on the consent form
and offer you a copy to keep as well as discussing the choices of
treatment with you. Although they may well recommend a particular
option, you're free to choose another. People’s attitudes vary on things
like the amount of risk or pain they’re prepared to accept. That goes
for the amount of information, too. If you’'d rather not know about certain
aspects, discuss your worries with whoever is treating you.

Should I ask questions?

Always ask anything you want. As a reminder, you can write your
guestions in the space over the page. The person you ask should do
his or her best to answer, but if they don’t know they should find some
one else who is able to discuss your concerns. To support you and
prompt questions, you might like to bring a friend or relative. Ask if
you'd like someone independent to speak up for you.

Good practice in consent: Implementation guide for health care professionals 47
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Is there anything | should tell people?

If there’s any procedure you don’t want to happen, you should tell the
people treating you. It's also important for them to know about any illnesses
or allergies which you may have or have suffered from in the past.

Can | find out more about giving consent?

The Department of Health, Social Services and Public Safety Consent
— what you have a right to expect is a detailed guide on consent in
versions for adults, children, parents, carers/relatives and people with
learning disabilities. Ask for one from your clinic or hospital, or you may
read it on the web site (www.dhsspsni.gov.uk).

Who is treating me?

Amongst the health professionals treating you may be a “doctor or nurse
in training” — fully qualified as a doctor or nurse, but now doing more
specialist medical or nursing training. They range from recently qualified
doctors or nurses to doctors or nurses almost ready to be consultants.
They will only carry out procedures for which they have been appropriately
trained. Someone senior will supervise — either in person accompanying
a less experienced doctor or nurse in training or available to advise
someone less experienced.

What about anaesthesia?

If your treatment involves general or regional anaesthesia, (where more
than a small part of your body is being anaesthetised), you'll be given
general information about it in advance. You'll also have an opportunity
to talk with the anaesthetist when he or she assesses your state of health
shortly before treatment. Hospitals sometimes have pre-assessment
clinics which provide patients with the chance to discuss things a few
weeks earlier.

48 Good practice in consent: Implementation guide for health care professionals
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Will samples be taken?[]

Some kinds of operation involve removing a part of the body (such as
gall bladder or a tooth). You would always be told about this in advance.
Other operations may mean taking samples as part of your care. These
samples may be of blood or small sections of tissue, for example of an
unexplained lump. Such samples may be further checked by other
health professionals to ensure the best possible standards. Again, you
should be told in advance if samples are likely to be taken.

Sometimes samples taken during operations may also be used for
education, research or public health monitoring in the future interests
of all HPSS patients. The HPSS Trust treating you will have a local
system for checking whether you're willing for this to happen.

Photographs, audio and video tapes

As part of your treatment some kind of photographic record may be
made — for example X-rays, clinical photographs or sometimes an audio
or video tape. You will always be told if this is going to happen. The
photograph or recording will be kept with your notes and will be held
in confidence as part of your medical record. This means that it will
normally be seen only by those involved in providing you with care or
those who need to check the quality of care you have received. The
use of photographs and recordings is also extremely important for other
HPSS work, such as teaching or medical research. However, we will
not use yours in a way that might allow you to be identified or recognised
without your express permission.

What if things don’t go as expected?

Amongst the many operations taking place every day, sometimes things
don’t go as they should. Although the doctor involved should inform
you and your family, often the patient is the first to notice something
amiss. If you're worried — for example about the after-effects of an
operation continuing much longer than you were told to expect — tell
a health professional right away. Speak to your GP, or contact your
clinic — the phone number should be on your appointment card, letter
or consent form copy.

Good practice in consent: Implementation guide for health care professionals 49
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What are the key things to remember?

It's your decision! It's up to you to choose whether or not to consent
to what'’s being proposed. Ask as many question as you like, and
remember to tell the team about anything that concerns you or about
any medication, allergies or past history which might affect your health.

Questions to ask health professionals

As well as giving you information health professionals must listen and
do their best to answer your questions. Before your next appointment,
you can write some down in the space below.

Questions may be about the treatment itself, for example:

(1  What are the main treatment options?

*[1] What are the benefits of each of the options?

*[1  What are the risks, if any, of each option?

*[1 What are the success rates for different options — for this unit or
for you (the surgeon)?

(1  Why do you think an operation (if suggested) is necessary?

*[1  What are the risks if | decide to do nothing for the time being?

e[l] How can | expect to feel after the procedure?

(1  When am | likely to be able to get back to work?

Questions may also be about how the treatment might affect your future
state of health or style of life, for example:

(1  Will | need long-term care?

[1  Will my mobility be affected?

l1  Will I be able to drive?

«l1  Willit affect the kind of work | do?

(1  Willit affect my personal/sexual relationships?

(1  Will | be able to take part in my favourite sport/exercise?
(1  Will I be able to follow my usual diet?

Health professionals should welcome your views and discuss any
issues so they can work in partnership with you for the best outcome.

S0 Good practice in consent: Implementation guide for health care professionals
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Appendix D

Useful contact details

[e.g. risk managers, training managers, clinical governance leads,
clinical ethics committees]

Good practice in consent: Implementation guide for health care professionals 51
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Appendix E

How to seek a court declaration

[e.g. details of how to contact the organisation’s legal services, what
information they will require etc.]
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Appendix F

Seeking consent:[]
remembering the patient’s perspectivell

What do they think
Is wrong with me?

Maybe I'd like to
talk it over with my
family before | decide

What treatment
might help?

How would it
help me?

Can | drive/work/
look after my family
afterwards?

What would it

_ involve?
Will | have to stay

in hospital?
How long for?

What are the risks
and benefits of
the alternatives?

What about
the risks?

Are there
any alternatives?

Good practice in consent: Implementation guide for health care professionals 53
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NHS

National Institute for
Mental Health in England

Mental Health Policy

Implementation Guide

Developing Positive Practice to Support the
Safe and Therapeutic Management of Aggression
and Violence in Mental Health In-patient Settings

mental health questions? ask NIMHE

www.nimhe.org.uk
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Foreword

The issue of responding to and managing aggression and violence is one of the major
challenges of modern mental health services. Whilst it has been a service challenge for
many years contemporary issues are compounded by increased problems of substance
abuse, use of weapons, and an increase in violence in society generally. Criticism has
rightly focused on the need for increased preventative measures and the inadequacy of
staff training in the prevention, management and review of aggression and violence.

The Government is profoundly committed to service user and staff safety. A core value
underpinning our modernisation programme within mental health care is that service
users should receive care that promotes their safety and well-being. The same safety
commitment is made to staff and the wider public.

The National Institute for Mental Health in England and the National Patient Safety
Agency believe action to establish standards for managing challenging behaviours,
education and training, and accreditation is long overdue. Organisations need to be
more systematic in how they respond to this, moving away from the ‘ad-hoc’
responses of the past.

Whilst definitive empirical evidence is scarce in this area a body of knowledge around
good practice is emerging and will be significantly contributed to by the forthcoming
NICE Guidelines. These positive practice standards have been developed through wide
consultation and discussion. | believe that their publication marks the beginning of a
new emphasis on enlightened care and safety.

Lo By (g

Louis Appleby
National Director for Mental Health
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Introduction

The positive practice standards set out in this guidance have been developed to
support mental health service providers and to enable them to review their current
policies and procedures relating to education, training and practice in the safe and
therapeutic management of aggression and violence. The aim is to reassure mental
health service users and staff about the effectiveness of the process for its recognition,
prevention and management. A further objective is to promote positive practice
initiatives to protect service users, staff and visitors who are exposed to aggression
and violence through the audit, benchmarking and clinical governance of services.

With the publication of the Mental Health Policy Implementation Guide — Adult Acute
Inpatient Care Provision (DoH, 2002) — and the development of trustwide Acute Care
Forums, mental health service providers should be well placed to begin this work.

The positive practice standards are being put in place pending the National Institute
for Clinical Excellence (NICE) publishing Guidelines on the Short Term Management
of Disturbed (Violent) Behaviour in Psychiatric Inpatients. This document does not
replace the Mental Health Act Code of Practice (1999).

The National Institute for Mental Health in England (NIMHE) will be working closely
with the Counter Fraud and Security Management Service (CFSMS) on a number of
initiatives relating to the safe and therapeutic management of aggression and
violence. The CFSMS was launched in April 2003 and has policy and operational
responsibility for the management of security in the NHS. Their remit is broad but
incorporates the following elements: tackling aggression and violence against staff
and professionals working in the National Health Service (NHS); ensuring the security
of property and assets; ensuring the security of drugs, prescription forms and
hazardous materials; and ensuring the security of maternity and paediatric wards.
This includes work previously carried out under the zero tolerance campaign.

NIMHE will be encouraging feedback on these Positive Practice Standards over the
coming months from all key stakeholders, seeking views and comments on their
content and relevance. Definitive guidance will be published in 2004 following, the
publication of the NICE guidelines and will incorporate recommendations from
inquiries and investigations.

NIMHE is seeking examples of effective governance arrangements, positive practice
initiatives in the safe and therapeutic management of aggression and violence, for
inclusion in future guidance, NIMHE collaborative projects and dissemination via
practice development networks.

4
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Background

A number of reports, inquiries and investigations have highlighted concerns
regarding; the content and quality of education and training provided to staff, the
experience, qualifications and practice credibility of trainers, the absence of, national
practice standards or guidance, the lack of mandatory accreditation and regulation
schemes for trainers and training programmes. The most notable of these include:

° Standing Nursing Midwifery Advisory Committee: Mental Heath Nursing —
Addressing Acute Concerns (SNMAC 1999).

° UKCC Nursing in Secure Environments (1999).

o UKCC Recognition, Prevention and Therapeutic Management of Violence in
Mental Health Care (2002).

° Mental Health Act Commission Biennial Reports (1999, 2001, 2003).

o National Audit Office A Safer Place to Work — Protecting NHS Hospital and

Ambulance Staff from Violence and Aggression (2003).

Aggression and violence can be predicted and is often preventable. However, in the
past greater emphasis has been placed on skills development relating to the physical
management of aggression and violence rather than skills development in:

° Recognition, prevention and de-escalation.

° Organisational, environmental and clinical risk assessment.
° Risk management.

° Care Programme Approach and Care Co-ordination.

o The use of advanced directives or negotiated care plans.

Accounts of injuries (both psychological and physical) to staff and service users
following exposure to aggression, violence and the process of restraining, are well
documented. In the most serious cases, death has occurred. It is only through a multi-
dimensional approach that mental health service providers can address the problem
of aggression and violence in its inpatient services. This approach should be aimed

at minimising its occurrence and promoting a safe and therapeutic environment for
people to live in, work in and visit.
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Comments on the Positive Practice Standards should be forwarded to:

Gary O'Hare/Colin Dale
Joint Project Managers
c/o Carol Childs

NIMHE

Osprey House

Albert Street

Redditch
Worcestershire

B97 4DE

Te: I

Fax:

emoil S

6
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1. Preventing and Minimising
Aggressive and Violent Behaviour

1.1 Rationale

Approaches to minimising aggression and violence are multi faceted in nature. The
primary focus when dealing with aggressive behaviour should be that of recognition,
prevention and de-escalation in a culture that seeks to minimise the risk of its
occurrence through effective systems of organisational, environmental and clinical
risk assessment and management. This approach should also promote therapeutic
engagement, collaboration with service users and the use of advanced directives.
Services and staff should encourage mutual respect, and recognise the need for
privacy, dignity and, racial and cultural diversity as essential values that must be
engendered and asserted in all policy, education, training and practice initiatives.
Staff, service users and carers groups identified, during focus groups held as part of
the National Audit (Royal College of Psychiatrists 2000), a number of issues which
influenced the development of violent incidents These included: lack of access to
privacy; lack of access to open space and fresh air; boredom; inadequacy of staffing
levels and skill mix; lack of opportunity to participate in therapy, social activities and
poor staff attitudes.

The Counter Fraud and Security Management Service (CFSMS) is currently developing
a standard national syllabus for recognition, prevention and de-escalation training. It
is anticipated that in the future this training will be mandatory for designated groups
of staff, consequently any education and training initiatives relating to aggression and
violence should be discussed with and developed in conjunction with the CFSMS.

1.2 Positive Practice Standards

1.2.1  All staff must receive recognition, prevention and de-escalation skills awareness
training as part of an organisational induction programme. The content of which
should be based upon an organisational risk assessment relating to incidence of work
place aggression and violence.

1.2.2 Mental health service providers must ensure that all policies, procedures, education
and training programmes promote recognition, prevention and de-escalation as the
first line approach when responding to aggressive behaviour. Physical interventions
should be viewed as a final option in a hierarchy of therapeutic interventions.

1.2.3  All Multi-disciplinary team members must receive clinical risk assessment/
management, including ethnic and cultural awareness, education and training as part
of an organisational induction programme. They should also attend regular (at least
every two years) update programmes as part of their continuous professional
development.

BT Mod 3 Witness Stmt 20 Mar 2023 PART 3 OF 9 Exhibit Bundle (2 of 8) (T03-T04) 3083 of 5403
(pp2640-5403 of 20966) (this part 2764 pages)



MAHI - STM - 101 - 003084

Mental Health Policy Implementation Guide

1.2.4 Assessment and the management of risk is an essential part of the care and treatment
provided for service users and is an integral part of the Care Programme Approach
(CPA), care co-ordination, and the Single Assessment Process for Older People. It is
essential that on admission a clinical risk assessment of all individuals is carried out
and a risk management plan is put in place. This should be conducted in collaboration
with the service user and their carer wherever possible.

1.2.5 Risk assessments and risk management plans should be regularly reviewed with the
service user and their carer wherever possible. Plans should record known triggers to
aggressive/violent behaviour based on previous history and discussion with service
users and their carers/families. Changes in levels of risk should be recorded,
communicated and risk management plans changed accordingly.

1.2.6 Mental health service providers should ensure that systems are in place to regularly
review multidisciplinary team staffing levels and skill mix on inpatient wards/units.
This is to ensure that they provide sufficient capacity to provide a safe and therapeutic
environment for all, as well as providing dedicated time for staff to spend with service
users their carers and families to engage in therapeutic and social activities.

1.2.7 Mental health service providers should work in collaboration with service users and,
where appropriate, their carer(s) to develop individualised advanced directives so that
future interventions, wherever possible, meet the specific needs and wishes of service
users as part of their overall package of care.

1.2.8 Clear and effective communication is an integral part of prevention and de-escalation
of aggression and violence, but is of greater importance for people who have hearing
or visual impairment, cognitive impairment or whose first language is not English.
Mental health service providers must ensure that education, training, policies and
procedures emphasise the need for clear and effective communication with all service
users. Where necessary this will involve access to interpreters and staff with specific
communication skills e.g. signing.

8
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2. Board Level Responsibilities and
Organisational Policies and Procedures

2.1 Rationale

Mental health service providers have a duty of care to provide a safe environment

for their staff, service users and visitors. Policies and procedures should define the
organisation’s philosophy and values, and set out a framework of practice within
which staff must operate. Responsibility for this should be taken at board level in both
NHS Trusts and senior management teams in the independent and voluntary sectors.

Policies and procedures must be based on best available evidence, contemporary
practice and be consistent with CFSMS directives.

It is essential that policies and procedures are reviewed at least every 12 months
taking into account emerging research, local audit, recommendations and lessons
to be learnt from reports, investigations, inquiries and positive practice initiatives.

2.2 Positive Practice Standards

2.2.1 All mental health service providers must have in place policies and procedures relating
to the safe and therapeutic management of aggression and violence. A named Board
member should be responsible for overseeing their development, implementation and
regular review as part of clinical governance. Policies should cover:

o Recognition, prevention and de-escalation strategies.
° Risk assessment and management.
° Approaches for the actual management of aggression and violence.
° Use of extra care areas or low stimulus environments.
o The use of seclusion.
o Race Relations Amendment Act (2000).
o Human Rights Act (1998).
° Anti-discrimination and anti-bullying.
o The use of medication and rapid tranquillisation.
° Physical care and observation during and post restraint.
o Basic life support.
o Health and safety policies in accordance with the Health and Safety Legislation.
° Post incident support, review and reconciliation.
9
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° Root cause analysis and sharing lessons learned.

° Recording, Reporting, Monitoring and Audit.

2.2.2 The Nursing and Midwifery Council (NMC; formerly the UKCC) ‘The Recognition,
Prevention and Therapeutic Management of Violence in Mental Health Care’ (UKCC,
2002 Appendix 6) provides further recommended topics for inclusion in Trust policies.

2.2.3 Mental health service providers need to work with commissioners to enable high
quality service provision, by ensuring existing resources are used efficiently and
potential gaps identified.

10
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3. Service User Involvement

3.1 Rationale

Service users are experts by experience. Training for staff in relation to the safe and
therapeutic management of aggression and violence is often far removed from the
reality of emotional and psychological trauma of actual incidents for all of those
involved or witnessing them.

Service users/groups are well placed to inform staff on the individual effects of
aggression and violence, its management and the collective effect on the dynamics
of the ward/unit environment. Information and involvement should be sought from:

o Patient Councils/Boards.

o Service User Forumes.

° Patient Advice and Liaison Service (PALS).
o Service User Incident Analysis.

Complaints feedback from service users should influence the development, delivery
and evaluation of education, training and clinical practice.

Enabling trained service users to influence or become directly involved in the
planning, delivery and evaluation of education, training and practice will provide staff
with a level of understanding/insight and accountability that is related directly to real
human experience.

3.2 Positive Practice Standards

3.2.1 Mental health service providers, in collaboration with service users, should quantify
the extent of service user involvement and ensure that appropriate training is
available to enable them to contribute to this and other areas of staff education,
training and practice.

3.2.2 Trained service users or user groups should be involved in the development of all
education and training programmes relating to the safe and therapeutic management
of aggression and violence.

3.2.3 Trained service users or user groups should, wherever possible, be involved with the
delivery of education and training programmes to staff in the safe and therapeutic
management of aggression and violence. Where this is not possible then an agreed
service user perspective should be included in education and training programmes
being delivered.

3.2.4 Trained Service users/groups should be involved in the audit and evaluation of
education and training programmes, and their impact in clinical practice.

11
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4. Families and Carers Involvement

4.1 Rationale

Families and carers often have extensive first hand experience of dealing with
aggression and violence and have developed individual ways of managing this. Their
experiences are vital in understanding individual responses. Carers can also witness
and experience, in inpatient settings, the management of aggression and violence and
the effect that this has on themselves, their relative and other service users can be
traumatic. For carers, how aggression and violence is managed will be a key indicator
of the quality of care being delivered. This can have a major impact on the user, carer
and their relationship with multidisciplinary teams.

4.2 Positive Practice Standards

4.2.1 Mental health service providers, in collaboration with carers, should quantify the
extent of carer involvement and ensure that appropriate training is available to
enable them to contribute to this and other areas of staff education, training and
practice

4.2.2 Trained carers or carer groups should be involved in the development of all education
and training programmes relating to the safe and therapeutic management of
aggression and violence.

4.2.3 Trained carers or carer groups should wherever possible be involved with the delivery
of education and training programmes to staff in the safe and therapeutic
management of aggression and violence. Where this is not possible then an agreed
carers perspective should be included in education and training programmes being
delivered.

4.2.4 Trained carers or carer groups should be involved in the audit and evaluation of
education and training programmes, and their impact in clinical practice.
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5. Black and Minority Ethnic Groups

5.1 Rationale

Inside Outside: Improving Mental Health Service for Black and Minority Ethnic
Communities in England (NIMHE 2003) acknowledges the problems experienced by
Black and Minority Ethnic (BME) groups in mental heath care. These problems include
an over-emphasis on institutional and coercive care; professional and organisational
requirements given priority over individual needs and rights; and that institutional
racism exists within mental health care. BME service users are more likely to be subject
to compulsory admission to hospital, prescribed anti-psychotic medication, restraint
and seclusion. BME groups are over represented in secure care environments,
particularly in medium secure units.

Service users from the Black and Ethnic minorities, particularly young black males on
the whole received more coercive spectrum of care in the mental health services.
There is evidence that support the view that service providers over-predict
dangerousness in black people.

It is self-evident that racist abuse would compound feelings of persecution in the black
and minority ethnic service users. An atmosphere where expressions of racism is
tolerated or disregarded, or given low priority would breed a sense of frustration and
hostility. The victims would feel unsupported, devalued, dehumanised and objectified.

5.2 Positive Practice Standards

5.2.1 All staff must receive race and cultural diversity awareness education and training
particularly in respect of the recognition, prevention and de-escalation of aggression
and violence.

5.2.2 The use of interpreters, for those people whose first language is not English, is
essential in ensuring effective collaboration between staff, service users and their
carers/advocates when assessing, planning, delivering and evaluating care. This will
help to minimise the risk of misinterpretation of actions and behaviours on both sides.

5.2.3 Spiritual, religious, and cultural needs, beliefs and behaviours are part of the whole
person and must be understood and taken into consideration by staff when working
with service users, families and carers and responding to their needs and actions.

5.2.4 Services must ensure that education, training and trainers are ethnically reflective
of the community.

5.2.5 Mental health service providers must ensure that service users have access to worship
space, faith leaders and religious/faith groups, and that staff are informed of and
sensitive to religiously/culturally significant dates and practices.
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5.2.6 Mental health service providers must ensure that service users can access culturally
appropriate opportunities and materials for therapy, leisure and education.

5.2.7 All mental health service providers should set out a written policy dealing with racist
abuse, which should be disseminated to all members of staff and displayed
prominently in all public areas under their control. This policy should be strictly
monitored and a written record kept of all incidents in breach of the policy. If any
racist abuse takes place by anyone, including service users in a mental health setting,
it should be addressed and appropriate actions sanctioned.
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6. Women in Mental Health Services

6.1 Rationale

Mainstreaming gender and women'’s mental health implementation guide (DOH,
2003) recognises that women need to be listened to, have their experiences validated
and to be kept safe whilst experiencing and recovering from mental ill health.

There needs to be a greater acknowledgement of women'’s needs and a greater
importance placed on the underlying causes and context of their mental distress in
addition to their symptoms. Women should be cared for and supported by services
that promote empowerment, choice, self-determination, safety, privacy and dignity

6.2 Positive Practice Standards

6.2.1 Multidisciplinary teams should work in collaboration with female service users in
assessing their history relating to aggression and violence. From this assessment a
clear plan of care should take into account issues pertaining to:

° Domestic violence.

o Experience of child sexual, physical and emotional abuse, sexual assault/rape.
o Self harm.

o Attitudes to others, i.e. male or female who have committed the offence

against the women.

o Safety, Privacy and Dignity.

° Clinical risk assessment and management related to pregnancy.

° Experiences within previous accommodation including Mental Health Services.
o Their vulnerability to exploitation.

6.2.2 Women's involvement with planned interventions is essential in order to minimise
the potential trauma and damage that physical intervention may cause. Planned
interventions should form part of individualised care plans or advanced directives.

6.2.3 Mental health service providers must ensure staff receive appropriate education
and training in gender awareness and the safety and other specific needs of female
service users.

6.2.4 Women should be involved in the development and delivery of all education and
training programmes relating to the safe and therapeutic management of aggression
and violence. Where this is not possible then an agreed woman'’s perspective should
be included in the education and training programme being delivered.
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6.2.5 Women should be involved in the audit and evaluation of training, and its impact on
clinical practice.

6.2.6 Mental health service providers should have policies and procedures relating to
women's safety when receiving care and treatment in inpatient wards/units.
Policies and procedures should be reviewed every two years.

6.2.7 Mental health service providers should monitor all incidents of sexual harassment
to inform future reduction strategies.

16
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7. Age Awareness

7.1 Rationale

Many mental health service providers deliver inpatient care for children and young
people, as well as older people. While the positive practice standards set out in this
guidance should apply across all mental health inpatient services it is important that
specific positive practice standards relating to these potentially vulnerable groups are
highlighted.

7.2 Positive Practice Standards

7.2.1 Mental health service providers must ensure that specific programmes of education
and training are developed and delivered to multidisciplinary teams working with
children and young people for the safe and therapeutic management of aggression
and violence. Physical interventions/techniques should be specific to age and physical
development.

7.2.2 All education, training, policies and procedures should incorporate:

° Child protection arrangements.

° The Children Act (1989).

° Recommendations from the Climbie Inquiry (2003).

° A full induction prior to unsupervised contact with children and young people.
o The Green Paper ‘Every Child Matters’ (2004).

° NSF For Children; Emerging Findings (2003).

° NSF For Children; Standard for Hospital Services (2003).

e Common law.

o Duty of Confidence.

o Information sharing.

° Human Rights Act 1998.

° Data Protection Act 1998.

The Royal College of Nursing ‘Restraining, holding still and containing children and
young people’ (RCN, 2003) provides further guidance for staff.

7.2.3 Children and young people should be cared for in environments which promote
engagement, safety from exploitation or abuse, recovery and self determination,
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minimise stigmatism and recognise the development needs of the child or young
person. Environments should also promote culturally sensitive practice and disability
awareness.

7.2.4 Mental health service providers must ensure that specific programmes of education
and training are developed and delivered to multidisciplinary teams working with
older people for the safe and therapeutic management of aggression and violence.

7.2.5 All education, training, policies and procedures should incorporate:

o Physical and psychological needs of older people — The Single Assessment
Process (2001).

° Capacity to give consent to treatment.

o Mental Health Act 1983.

o Mental Health Act Code of Practice (1999).

° Procedures to protect Vulnerable Adults — No Secrets (2000).

° National Service Framework for Older People (2001).

o Guidance for Restrictive Physical Interventions — How to provide safe services

for people with Learning Disabilities and Autistic Spectrum Disorder (2002).

7.2.6 Older people should be cared for in environments which promote engagement with
the older person, their carer(s) and family, safety from exploitation or abuse, privacy
and dignity, minimises stigma and recognises the psychological as well as the physical
needs of the older person.
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8. People with Learning Disability and
Mental Health Problems

8.1 Rationale

Many service users with learning disabilities also suffer from mental health problems
and are often cared for in combined mental health and learning disability
trusts/organisations. Whilst the positive practice standards set out in this document are
relevant to all inpatient services, there are specific issues which mental health service
providers should consider in relation to this group.

Within the field of learning disabilities there has been some exemplary work produced
by the Department of Health, Department for Education and Skills, and the British
Institute for Learning Disabilities. In 2002 the Department of Health and the
Department of Education and Skills produced the first joint Guidance for Restrictive
Physical Interventions — How to Provide Safe Services for People with Learning
Disabilities and Autistic Spectrum Disorder (DOH, 2002). This joint guidance is
identified as an integral part of both the Valuing People White Paper: A New Strategy
for Learning Disability for the 21st Century and the National Minimum Standards for
Care Homes for Young Adults and Adult Placements.

The British Institute for Learning Disabilities (BILD) published its Code of Practice for
Trainers in the Use of Physical Interventions: Learning Disability, Autism, Pupils with
Special Educational Needs (BILD, 2001). The BILD Code of Practice provides clear
guidance for providers and commissioners of education and training in this field. BILD
have also developed, and are currently, running a national accreditation scheme for
physical intervention training organisations who deliver training to services for people
with learning disabilities, autism and pupils with special educational needs.

8.2 Positive Practice Standards

8.2.1 Mental health service providers who also provide services for people with learning
disabilities must ensure that the Guidance for the Restrictive Physical Interventions —
How to Provide Safe Services for People with Learning Disabilities and Autistic
Spectrum Disorder is incorporated into organisational policies, procedures, education
and training programmes and reflected in clinical practice.

8.2.2 Mental health service providers who also provide services for people with learning
disabilities need to be aware of the BILD Code of Practice and integrate it into
educational and training programmes where possible. Organisations should also refer
to the Code of Practice when commissioning external education and training for staff
who work with people with learning disabilities and autistic spectrum disorder.

8.2.3 Mental health service providers who also provide learning disability services should
seek accreditation for its training via the British Institute of Learning Disabilities
Accreditation scheme. This scheme is specifically for the Learning Disabilities field.
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9. Recording and Reporting

9.1 Rationale

Timely and accurate recording and reporting is central to clinical governance
arrangements and Health and Safety legislation to ensure accurate information is
available to Trust Boards, managers, front line staff and trainers. This will enable
organisations to identify lessons to be learnt from incidents; identify emerging
themes; inform positive practice; and meet the organisation’s obligations under
Health and Safety legislation.

It is anticipated that all health bodies will be required to nominate a suitable
candidate for the role of Local Security Management Specialist (LSMS) from early
2004. LSMS staff will be working with the police to investigate incidents, take witness
statements, oversee the reporting systems and co-ordinate, at a local level, security
management related work. In addition, there is a Legal Protection Unit which will

be working with the CPS to increase the number of prosecutions of offenders, and
offering cost-effective advice to health bodies on a wide range of sanctions that

can be pursued

9.2 Positive Practice Standards

Training

9.2.1 Trainers should ensure any injuries or incidents which occur during education and
training programmes are accurately recorded and reported through established
reporting systems.

9.2.2 A named Trust Board member should have responsibility for monitoring injuries
and incidents occurring on education and training programmes via annual clinical
governance reporting systems, which should include:

o Number and type of injury.
o Techniques associated with the injury.
° Review and follow up of the incident to conclusion.
° Key themes.
o Lessons to be learned.
° Proposed local strategies to minimise future re-occurrence.
20
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Practice

9.2.3 All incidents of aggression and violence should be recorded and reported by staff
with support from their line managers. Detailed specific reports should be taken of
all incidents.

9.2.4 Reporting procedures for physical and non-physical incidents are set out in Directions
issued by the Secretary of State through the CFSMS, and within the National Patient
Safety Agency (NPSA) National Reporting and Learning System.

9.2.5 Trust Boards should have root cause analysis systems in place to review incidents, and
a named person responsible for the review and monitoring of incidents of aggression
and violence via annual clinical governance reporting systems. Reports should include:

o Number of incidents.

o Type of incident.

o Location and time of incident.

o Possible causes.

° Injuries to service users.

° Injuries to staff.

o Outcome of reviews.

o Emerging themes.

o Lessons to be learned.

° Strategies to reduce episodes of violence and aggression.
o Ethnicity.

° Age.

° Gender.

o Staff involved and their education and training.

9.2.6 Where the seriousness of the incident warrants it, an internal review should take
place. The membership should include a Trust Board member and an external
independent member for transparency.
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10 Partnership Working and Protocols

10.1 Rationale

The main deficiency emerging from recent high profile cases has been the failure of
the police, local health services and related agencies such as social services to work
together effectively to protect potentially vulnerable individuals in their care. There is
a need to facilitate more effective partnership working at the local level, whilst at the
same time recognising the distinct contributions required from each organisation.

10.2 Positive Practice Standards

10.2.1 Mental health service providers should establish multi-agency mental health
partnership boards which should include the Police; Crown Prosecution Service (CPS),
Service Users, Carers, Advocates, Health and Local Authority managers, Ambulance
Service Personnel, and other key stakeholders to:

° Develop effective and mutually beneficial communication and information
sharing systems.

° Clarify roles, responsibilities and purpose when dealing with situations
involving users of mental health services.

o Determine the circumstances when CS incapacitant spray might be used in
adult inpatient mental health settings by police.

° Agree the processes for the bringing of criminal proceedings against service
users in mental health settings.
° Develop joint approaches to education, training, policy and practice.
° Share lessons to be learned and positive practice initiatives.
° Develop systems for the tracking of cases/proceedings through to conclusion.
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11 Development and Delivery of
Education and Training

11.1 Rationale

It is essential that education and training in the safe and therapeutic management
of aggression and violence is developed and delivered by trainers who have expertise
and practice credibility. This is aimed at ensuring that the education and training
delivered is fit for purpose and based upon an organisational risk assessment of work
placed aggression and violence.

11.2 Positive Practice Standards

11.2.1 All education and training in the safe and therapeutic management of aggression and
violence should be based on a thorough environmental and clinical risk assessment of
the service, its users and visitors, a training needs analysis for staff and developed in
accordance with CFSMS initiatives.

11.2.2 Education and training programmes should be developed in consultation with
multidisciplinary teams, service users or user groups, advocates, carers or carer groups,
managers and trainers. Programmes should be tailored to the specific needs of the
service and its users to ensure its appropriateness and acceptability, particularly
concerning age, gender, racial and cultural diversity.

11.2.3 Education and training programmes must be reviewed and evaluated annually in
consultation with multidisciplinary teams, service users/groups, carers/ groups,
managers and trainers.

11.2.4 Education and training programmes should be delivered in a supportive manner and
within a safe environment, which is responsive to the diverse needs and capabilities
of staff.

11.2.5 Mental Health service providers must ensure that information and education is
available to service users in respect of their personal safety, and actions to take if they
are exposed to aggression, violence, harassment or abuse whilst being cared for in
mental health settings (e.g. information booklets/advice leaflets provided as part of
admission packs, regular seminars/workshops for service user groups).

11.2.6 Particularly vulnerable service users should benefit from personal strategies as part of
their care plan.
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12 Education and Training — Trainers

12.1 Rationale

National reports and inquiries, as well as frontline staff, managers, and trainers
themselves have highlighted the lack of systematic evidence regarding the
background, qualifications, status and practice credibility of trainers in the
recognition, prevention and management of aggression and violence. All have raised
concerns regarding inconsistencies in the quality and content of education and
training programmes and the lack of any mandatory national accreditation and
regulation scheme for trainers. NIMHE will be developing proposals for a national
accreditation and regulation scheme for both trainers and education and training
programmes during 2004.

The CFSMS is currently developing a national syllabus for recognition and prevention
training in mental health and learning disability settings, and it is anticipated that this
training will be mandatory with programmes in place for training trainers which will
be quality assured.

12.2Positive Practice Standards

12.2.1 In the absence of a mandatory accreditation and regulation scheme, mental health
service providers should ensure the following:

° They have evidence of the credentials, philosophy, and value base of the
trainer’s organisation.

° They have evidence of the experience, qualifications, and practice credibility
of the person(s) who will deliver education/training programmes.

° The education and training being delivered is professional, based within an
ethical and legal framework.

o It promotes the safety of service users, staff and visitors as being essential
and equal.

o Is based on service need following a thorough risk assessment and training

needs analysis undertaken by the mental health service provider.

° The education and training programme should be based on best available
evidence and contemporary practice and is delivered in a professional manner.

o Issues of indemnity insurance are clarified.
° Demonstrates ethnic and cultural awareness/sensitivity.
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12.2.2 Mental health service providers must ensure their training staff attend appropriate
‘Train the Trainer’ programmes in order that training delivered by them:

o Promotes service user and staff safety.

o Emphasise the recognition, prevention and de-escalation of aggression and
violence strategies.

° Recognises race and culture diversity.

o Recognises issues of age and gender.

° Use physical intervention as a last resort.

° Promotes service user engagement and reconciliation.
o Based within an ethical and legal framework.

Appropriate Train the Trainer programmes should also:

° Developing standards for training and practice.
o Assess competencies of trainers.
° Demonstrate regular review and evaluation.

12.2.3 All trainers must attend an annual update/refresher course which incorporates a
reassessment of the trainer’s competencies to practice.

12.2.4 All trainers must have extensive knowledge and understanding of the challenges and
implications for clinical practice in mental health service provision. This should be
demonstrated via a portfolio of evidence or a relevant professional qualification
(health/social care/ teaching).

12.2.5 All trainers must have a recognised teaching or assessment qualification e.g. BEd.,
Cert. Ed., PGCE, C&G 7307, ENB 998, or student assessor courses developed and
delivered by local academic institutions. Where this is not the case then it should be
achieved within two years as part of their Continuous Professional Development.

12.2.6 Trainers remain professionally accountable for what they teach and its influence on
practice. They must promote the highest standards of professionalism to those whom
they teach. Trainers need to remain clinically up-to-date and clinically credible.

12.2.7 All trainers must maintain a portfolio of evidence to support continuous professional
development and life long learning.

12.2.8 Internal trainer’s portfolios should be reviewed annually by their employing
organisation.

12.2.9 Mental health service providers should review potential education and training

providers against the above criteria prior to commissioning external education and
training in the safe and therapeutic management of aggression and violence.
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13 Education and Training — Staff

13.1 Rationale

The safe and therapeutic management of aggression and violence can be extremely
difficult and stressful. The use of physical interventions in the management of
aggression and violence can potentially present high risks to service users and staff
alike. It is essential that staff are trained using best available evidence and knowledge,
skills and attitudes are regularly kept up-to-date.

13.2 Positive Practice Standards

13.2.1 All staff who work in areas where they may be exposed to aggression and/or violence,
or may need to become involved with physically restraining service users must
undertake education and training in the recognition, prevention, de-escalation and
management of aggression and violence. This should include physical intervention
skills, at induction or as soon as is practicably possible, but no later than within three
months of starting their employment or moving to the area where these skills are
required.

13.2.2 Where staff have been unable to access such training prior to working in mental
health services, Trust Boards (and their independent sector and voluntary sector
equivalents) as an interim measure, must ensure that systems are in place to ensure
that recognition, prevention and de-escalation of aggression and violence awareness
forms part of the ward/unit induction programme. This should make clear what the
staff member’s response and role should be when faced with incidents involving
aggression and violence. These principles should also be applied to students, bank,
agency and all staff unfamiliar to the ward/unit.

13.2.3 All staff who undertake recognition, prevention, de-escalation and physical skills
training must attend regular refresher/update education and training programmes.

° Programmes including physical skills annually.

° Programmes not including physical skills every two years.

13.2.4 Mental health service providers must ensure that bank and agency staff are
adequately trained for the environment they are expected to work in for their own
safety and the safety of others. This should be achieved through specifying their
requirements in contractual agreements between the respective organisations.

13.2.5 The NMC (formally the UKCC) ‘The Recognition and Therapeutic Management of
Violence in Mental Health Care’ (UKCC, 2002, Appendix Five) provides
recommendations for training programmes which should be used as a framework.
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14 Physical Care and Observation
During Restraint

141 Rationale

Situations requiring the use of physical restraint constitute a medical emergency and
should be treated as such by mental health service providers. A number of reports,
inquiries, and inquests have identified the need for multidisciplinary teams, involved
in the restraint of service users, to receive training and have an awareness of the
physiological risks associated with the use of physical restraint. This should include the
access to and training in basic life support skills and the operation of basic life support
equipment.

14.2Positive Practice Standards

14.2.1 On admission, or at least within 24 hours of admission, service users should have
a basic physical examination and their physical condition and needs assessed, with
particular attention to conditions which may impact on cardio-pulmonary function
or muscle and joint impairment, e.g. Asthma, heart disease, obesity, medication,
Arthritis, or propensity for using illicit drugs and/or alcohol, and women who are
pregnant.

14.2.2 Where an older person is assessed the Single Assessment Process should be followed
to ensure a full and comprehensive assessment of their physical needs, with particular
attention to the older person’s level of physical frailty.

14.2.3 Service users who stay in hospital for six months or more should have their physical
needs and condition fully assessed by a medical practitioner every six months for the
first year and annually thereafter.

14.2.4 Any physical condition which may increase the risk to the service user of collapse or
injury during restraint should be clearly documented in the service user’s records and
communicated to all multidisciplinary team members.

14.2.5 Where there is a foreseeable risk a care plan should clearly identify the physical
condition and the strategies to minimise the risk to the service user. This care plan
should be communicated to all multidisciplinary team members and regularly
reviewed and evaluated with the service user and, where appropriate, their
carer/advocate.

14.2.6 All staff who may be involved in the restraint process must be trained in:

° Basic life support skills and attend annual updates.
° The physical risks associated with restraint, i.e. positional asphyxia/sudden
collapse.
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° Recognising conditions of physical and respiratory distress, signs of physical
collapse, side effects of medication and how to take appropriate action.

J Use of emergency equipment.

° Knowing how to summon appropriate assistance.

14.2.7 In all wards/units where the use of restraint is foreseeable there should be immediate
access to basic life support equipment which is regularly checked (i.e. weekly) and
maintained in working condition.

14.2.8 In all wards/units where the use of restraint is foreseeable and where urgent medical
assistance may be required, there should be systems in place to ensure immediate
access to medical/para-medical assistance via on-call duty doctor, cardio-pulmonary
resuscitation teams, or para-medical services.

14.2.9 Any person subject to physical restraint should be medically assessed at the earliest
opportunity but no longer than 2 hours after the commencement of the physical
restraint. Any injuries must be reported through established reporting systems.

14.2.10 Any person subject to restraint should be physically monitored continuously during
restraint and at least every 2 hours post restraint for a period of up to 24 hours. This
check should include:

° Care in the recovery position where appropriate.
° Pulse.

° Blood pressure.

° Respiration.

. Temperature.

o Fluid and food intake and output.

If consent and co-operation for these observations is not forthcoming from the person
subject to this process, then it should be clearly documented in their records why
certain checks could not be performed and what alternative actions have been taken.

14.2.11 Physical monitoring is especially important:

° Following a prolonged or violent struggle.

o If the service user has been subject to enforced medication or rapid
tranquillisation.

° If the service user is suspected to be under the influence of alcohol or illicit
substances.

o If the service user has a known physical condition which may inhibit cardio-

pulmonary function e.g. asthma, obesity (when lying face down).
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14.2.12 Wherever possible, restraining service users on the floor should be avoided. If,
however, the floor is used then this should be for the shortest period of time and for
the central reason of gaining control of the situation. In exceptional situations where
the service user needs to be placed in the prone position (face down) this should be
for the shortest possible period of time to bring the situation under control.

14.2.13 If seclusion is considered as an alternative strategy to physical restraint, when
managing actual violence, then Chapter 19 of the Department of Health and Welsh
Office, (1999) Mental Health Act 1983 Code of Practice must be followed.
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15 Environmental Safety

151 Rationale

Environmental safety is everyone’s business, service users, staff and visitors should
reasonably be able to expect that the environment that they live in, work in and visit
promotes; safety for all, therapeutic engagement, collaboration, and recovery. The
National Patient Safety Agency (NPSA) is currently undertaking a project which will
focus on the creation of a safer environment on acute psychiatric wards.

The Commission for Health Improvement (CHI) has commissioned the Royal College of
Psychiatrists (RCP) Research Unit to undertake a National Audit of Violence between
2003 and 2005. As with the previous audits undertaken in 2000 and 2001 by the RCP
Research Unit the outcomes will be extremely useful for mental health service
providers.

15.2 Positive Practice Standards

15.2.1 The Royal College of Psychiatrists Guidelines for the Management of Imminent
Violence (RCP, 1998) and the Mental Health Policy Implementation Guide National
Minimum Standards for General Adult Services in Psychiatric Intensive Care Units
(PICU) and Low Secure Environments (DOH, 2002) provides useful guidance to services
when considering, commissioning new or refurbishing mental health facilities. Trusts
and other mental health service providers should work with the Estates Departments
to incorporate such guidance in future developments, or when undertaking
environmental risk assessments.
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16 The Use of Pain in the Management
of Actual Violence

1641 Rationale

The application of pain to manage violence is an issue of great concern needing
further debate in light of Human Rights Legislation and developing systems of
training and practice which minimise the use of pain in many situations. The Royal
College of Nursing (RCN), Mental Health Act Commission (MHAC) and the British
Institute of Learning Disabilities (BILD) have position statements on the use of pain.
The NICE review will provide guidance on this issue in due course.

16.2 Positive Practice Standards

16.2.1 The RCN (1997) advise 'Physical interventions should not rely on the infliction of pain’.
The MHAC (1999) state that ‘Physical interventions should not rely on the infliction of
pain to restrain a patient'.

16.2.2 The BILD Code of Practice provides useful guidance which is applicable to all care
settings. ‘Techniques that cause pain or discomfort pose major ethical, legal and moral
difficulties. For this reason they should never be taught where an alternative pain free
method can achieve the desired outcome’ (BILD, 2001)

16.2.3 Pain or discomfort should be avoided wherever possible, however there maybe
extraordinary situations where pain or discomfort is unavoidable for both staff and
service users, i.e. need to breakaway from an attacker or its use is deemed the only
way to safely resolve an emergency when alternative interventions have been
considered and proven ineffective. In such circumstances the members of staff
involved must record and report such action through established reporting systems.
The decision and action taken needs to be justified as being the minimum use of
force, which is proportionate to the risk associated with that particular set of
circumstances.

16.2.4 Mental health service providers should review their existing systems of education,
training and practice and provide clear guidance to multi-disciplinary teams on
exceptional circumstances where the use of pain may be acceptable and circumstances
where it is unacceptable.

16.2.5 All staff using physical interventions including the use of pain do so in accordance
with their code of professional practice/conduct. Where staff are not professionally
bound by a code, they must always act within the expectations and policies of their
employer, and work in a way that meets the published professional code of conduct
for their particular discipline, e.g. nursing and the NMC, social care and the General
Social Care Council.
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17 Clinical Audit and Monitoring

171 Rationale

Clinical audit is at the heart of clinical governance (NICE 2002) and is an essential tool
in raising the quality of care through:

° Assessing the quality of practice against agreed standards.

o Highlighting areas of concern regarding the quality and cost-effectiveness
of patient care.

o Improving practice through informed feedback.

o Acknowledging and reaffirming these positive practice standards.

Clinical audit should be an integral part of service culture in order to monitor service
responsiveness to the various aspects of patient care. The safe and therapeutic
management of aggression and violence is a central feature to care delivery for staff,
service users, and carers.

17.2 Positive Practice Standards

17.2.1 The positive practice standards outlined in this document should be audited to enable
mental health service providers to benchmark current education, training and clinical
practice. Essence of Care Benchmarking (Department of Health, 2001) provides a
useful framework for services.

17.2.2 Mental health service providers should, through their clinical governance
arrangements, identify a named Board level member responsible for ensuring that
clinical audit and monitoring is carried out.

17.2.3 Service users or user group and carers or carers group/advocates should be involved in
the process of clinical audit.

17.2.4 Results of clinical audit should be disseminated to all stakeholders for
recommendations to be made regarding future education, training and practice.

17.2.5 Audit and monitoring should adhere to regulations of the Data Protection Act (1998)
and supplementary documents.
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18 Post Incident Support, Review and
Reconciliation

1841 Rationale

Exposure to aggression and violence and its management can be a traumatic
experience for all concerned invoking fear, anger, resentment, or a combination of
these. Service users, staff, and visitors who witness such incidents can be affected,
as can their therapeutic relationships and the therapeutic culture or milieu of a
clinical environment.

18.2 Positive Practice Standards

18.2.1 Mental health service providers should have systems in place with appropriately skilled
staff to ensure that a menu of post incident support and review are available and take
place within a culture of learning lessons. The following groups should be considered:

° Staff involved in the incident.

° Service users.

° Carers and family, where appropriate.

o Other service users who witnessed the incident.
o Visitors who witnessed the incident.

18.2.2 The aim of any review should seek to learn lessons and seek reconciliation of the
therapeutic relationship between staff, service users and their carers.
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Disclaimer

As with any clinical guideline, recommendations may not
be appropriate for use in all circumstances. A limitation of a
guideline is that it simplifies clinical decision-making
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light of:
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the patient’s circumstances and wishes

available personnel

clinical experience of the practitioner

R
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Terminology

1. Where the term ‘carer’ is used, this refers to unpaid
carers as opposed to paid carers (for example,
caseworkers).

2. Where the term ‘service user’ is used, this refers to
users of mental health services.

3. Where the term ‘staff member’ or ‘health care
professional’ is used, this refers to any nursing or allied
health care professions or other medical staff,
including health care assistants.
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These guidelines have been referred to principles of law
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review as part of the stakeholder and validation process.
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Abbreviations

Technical terms

ABS agitated behaviour scale (Corrigan 1989)
AED automated external defibrillators

ALS advanced life support

ARP aggression risk profile (Kay et al. 1987)
BARS"  behavioural activity rating scale (Swift et al.
1998)

BARS®  Barnes akathisia rating scale (Barnes 1989)

BLS basic life support

BPRS brief psychiatric ratings scale (Overall &
Gorham 1962)

BVC Braset violence checklist (Almvik 1996)

CGI clinical global impressions scale (Guy & Bonato
1970)

CGI-I clinical global impression of improvement —
subscale of CGI (Guy & Bonato 1970)

CGI-S  clinical global impressions severity of illness
scale — subscale of CGI (Guy & Bonato 1970)

COo constant observation

CPR cardiopulmonary resuscitation

EAQ environment assessment questionnaire
(Lanza 1996)

EPS extrapyramidal symptoms

GCI global clinical impressions scale

GDG Guideline Development Group

HCR-20 historical/clinical/risk — 20-item scale, version
2 (Webster et al. 1997)

HIV human immunodeficiency virus

[FP information for the public version

ILS immediate life support

i/m intramuscular injection

ifv intravenous injection

MBPRS  modified brief psychiatric ratings scale (Tariot
etal. 1993)

MMSE  mini mental state examination (Folstein et al.
1975)

MOAS  modified overt aggression scale (Kay et al.
1988)

NOSIE-30 nurses observation scale for in-patient
evaluation (Honigfeld et al. 1966)

OAS overt agitation scale (Yudofsky 1997)

PANSS  positive and negative syndrome scale

(Kay et al. 1987)

PANSS-EC positive and negative syndrome scale exited

component -subscale of PANSS (Kay et al.

1987)
PICU psychiatric intensive care unit
PCF patient characteristic form b (Lanza 1996)
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PCL-SV  psychopathy checklist: screening version (Hart
etal. 1995)

PRN pro-re-nata medication

QNS quantified neurological scale (Convit et al.
1994)

RAPP routine assessment of patient progress
(Ehmann et al. 1995)

RCT randomised controlled trial

RSU regional secure unit

SO special observation

SOAS staff observation aggression scale
(Palmestierna & Wistedt 1987)

SOAS-E  extended staff observation aggression scale
(Hallenstinsen et al. 1998)

SOAS-R  staff observation aggression scale revised
(Nijman et al. 1999)

SORS special observation record sheets

SPC summary of product characteristics

TSRS target symptom rating scale (Barber et al. 2002)

VAS any visual analogue scale, for example, likert
scale

VRAG  violence risk appraisal guide (Harris et al. 1993;
Webster et al. 1994).

Organisations

BNF British National Formulary

DH Department of Health

MHRA  Medicines and Healthcare Products Regulatory
Agency (formerly Medical Devices Agency)
NCC-NSC National Collaborating Centre for Nursing and

Supportive Care

NICE National Institute for Health and Clinical
Excellence

NIMHE National Institute for Mental Health in England

NMC Nursing and Midwifery Council (formerly the
United Kingdom Central Council for Nurses,
Midwives and Health Visitors (UKCC), formerly
the Standing Nursing and Midwifery Advisory
Committee (SNMAC).

NPSA  National Patient Safety Agency

NSF National Service Framework

RCN Royal College of Nursing

RCPsych  Royal College of Psychiatrists

SMS the NHS Security Management Service
ScHARR  School of Health and Related Research,
University of Sheffield

The United Kingdom Central Council for
Nurses, Midwives and Health Visitors. The role
of this body has now been taken over by the
Nursing and Midwifery Council (NMC).

UKCC
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General glossary

(This is partially based on Clinical epidemiology
glossary by the Evidence Based Medicine Working
Group, www.ed.ualberta.ca/ebm; Information for
national collaborating centres and guideline
development groups, (NICE 2001).

Acute care setting: short-term (approximately 30 days) in-
patient care or emergency services or other 24-hour urgent
care settings.

Admission unit: type of unit into which a service user is
admitted either directly from emergency departments or
from ambulance services.

Actuarial: a statistical method.

Actuarial prediction: this involves the use of statistical
models and risk factor tools to predict an individual’s
behaviour. Risk factors measured by actuarial tools can be
static (unchangeable) or dynamic (changeable).

Advance directive: a document that contains the
instructions of a person with mental health problems setting
out their requests in the event of a relapse, an incident of
disturbed/violent behaviour etc. It sets out the treatment that
they do not want to receive and any treatment preferences
that they may have in the event that they become violent. It
also contains people who they wish to be contacted and any
other personal arrangement that they wish to be made.

African Caribbean: of or pertaining to both Africa and the
Caribbean; used to designate the culture, way of life, etc or
the characteristic style of music of those people of black
African descent who are, or whose immediate forebears
were, inhabitants of the Caribbean (West Indies) (Oxford
English Dictionary Online).

Aggression: a disposition, a willingness to inflict harm,
regardless of whether this is behaviourally or verbally
expressed and regardless of whether physical harm is
sustained.

Anaesthetised: general anaesthesia is a state of narcosis
(unconsciousness), analgesia (lack of awareness of pain) and
muscle relaxation. It is one stage beyond deep sedation. It
implies loss of airway control and protective reflexes, and
requires the constant attention of trained personnel to keep
the patient safe. There is normally no verbal contact. There
are, of course, various depths of anaesthesia, and the risk of
obstructed or depressed respiration increases as the
anaesthesia deepens.

Antecedents: warning signs that indicate a service user is
escalating towards a violent act.

Antipsychotics: a class of prescription medications used to
treat psychotic conditions.

Benzodiazepines: refers to any of several similar lipophilic
amines used as tranquillizers or sedatives or hypnotics or
muscle relaxants.

Bias: a tendency for the results to depart systematically,
either lower or higher, from the ‘true’ results. Bias either
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exaggerates or underestimates the ‘true’ effect of an
intervention or exposure. It may arise for several reasons,
such as errors in design or the conduct of the study.

Bipola